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Death of President W. A. Blount 


William A 
Bar Association, died in the city of Baltimore, Md., 


Blount, President of the American 
yn the 15th of the present month 

the death of Mr. Blount will come 
such the the 


as have not been aware 


The news of 


is a great shock to of members of 


American Bar Association 
he immediate cause of death was 
first symptoms of 


1utumn of 1920, but at that time 


f his illness 


Angina Pectoris, the which ap- 


peared during the 
about his condition. 
the 


Orleans during the first week of 


alarming 
ot 


there nothing 
He 


mittee 


Was 


attended the Executive Com- 


at Ne 
last 


meeting 
W 


1 


al to those unacquainted with his 


January 
condition 


ilthough he 


seemed to be enjoying excellent health; 
a great sufferer, he 


He 


the duties devolving upon him 


it that time 


displayed no outward indication of his illness. 


attended strictly 


as Chairman of the Executive Committee, and it was 


¢ 
; 


iken eminent medical advice that 
known. 


not until he had 
the characte 
During the mont! 
he 
accordingly he 


26th, and from tl 


r of the disease became 


real 
of February, his physicians ad- 
a long and complete rest, and 


] 


retired 


vised that take 
to a sanatorium on February 
it time on abstained from partici 
pation in business of any kind 

Toward the end of May, on advice of his physi 
Mr. Bl 
tending to proceed 
kins Glen, N. \ 


that place rie 


home in Pensacola, in- 
Baltimore, to Wat- 
at 


Jaltimore on the 3rd of 


cians, nt left his 


; 


by way ol 


for treatment a sanatorium at 
rrived in 
June. 

It was hoped that by long rest and careful treat- 


Blount 


and his death 


ment Mr would entirely recover his health 
s a surprise even to those who were 
ious condition 

is born October 25, 1851, in Clark 


to Fla., in 


Ser 


aware of his 
Mr 


County, 


Blount 


Ala., removed Pensacola, 
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early childhood. His father, Alexander C. Blount, 
also a lawyer, was descended from James Blount, 
who came from England in 1669, and settled in 
Chowan County, N. C. His mother’s maiden name 
was Julia Elizabeth Washington. 

He entered the University of Georgia in 1870 
and, upon his graduation, taught school for a time, 
and later became Adjunct Professor in his Alma 
Mater. 


Miss Cora Moreno, of Pensacola. 


In 1878 he was united in marriage with 


He was a member of the Sons of the American 
Revolution, The Order of Cincinnati and of the 
Phi Beta Kappa Fraternity. The degree of LL.D 
was conferred upon him by the University of 
1902. 
of character, high legal attainments and great busi- 


Florida in He was a man of great strength 
ness activity; he gave much time to the service of 
the public and many honors were bestowed upon 
him in his own State and elsewhere which evince the 
confidence his character and ability inspired among 
those with whom he came in contact. 

He was Chairman of a Commission to revise 
the statutes of Florida and his work upon that 
Commission is evidenced by the present Code of 
that State 
sion appointed to assist the Supreme Court of the 
United States in the revision of the Equity Rules. 


He served as a member of the Commis- 


He also served by appointment of the Governor of 
Florida the Drafting Committee 
charged with the duty of revising the Court Pro- 
of that State. He member of the 
Florida Constitutional Convention of 1885, 
served also as State Senator from Escanbia County, 
Florida. the Audubon So- 
ciety, the Florida Historical Society, former Presi- 
dent of the Florida State Bar Association, Presi- 
dent of the Chamber of Commerce of Pensacola and 


on Legislative 


cedure was a 


and 


He was a director of 






















was actively connected with m well known busi 
ness enterprises 

His career at the Bar brought him in contact 
with the leaders of his pr various parts 
of the country, 
centers of New 
Blount exhibited 
was recognized as one of the 
Bar. 


iny 


yfession in 
business 

President 
as a lawyer and 


especiaily in the great 
York and y 

marked ability 
leaders of the Ameri 


} _ 
(hicago 


can 

His activities in the American Bar Association 
cover a period of more than twenty-six years 
Prior to his election as President of the \ssocia 


tion in 1920, he had filled many important stations 
in the organization and performed the 
cuties imposed upon him w ith fidelity and efhciency 


His work always indicated a conscientious 


always 


regard 


for the obligations devolving upon him and a de 
sire to give to the association service of the highest 
type. He served as Chairman of the section on 


. i. f 


Legal Education and was for several 
dent of the National Conference of ( 
on Uniform State 

Mr. Blount was 


years presi 
Om missioners 
| aws. 
gifted with a most charming 
personality; always a gentleman, conscientious 1n 
the performance of every duty, he won the friend 
ship and esteem of all with whom he came in con 
tact; regular in attendance upon the meetings of 
the American Bar Association and deeply interested 
in everything pertaining to the welfare of that or 
ganization. Few men will be missed by those in 
attendance at the meetings of the Association more 
than our beloved President 

He is survived by his wife and two sons—F. M 
Blount and Frederick J]. Blount—and two daughters 
—Mrs. Dowdell Mrs. Louis A. Craig, 
Jr. 


} 


Brown and 


Protecting Treaty R.ghis of Aliens 


Senator Kellogg of Minnesota, on June 2, in 


troduced the bill “lor the better protection of aliens 


and for the enforcement of their treaty rights” 
which was appyoved by the American Bar Asso 


ciation at the St. Louis meeting The bill was 
recommended by the Committee on Jurisprudence 
and Law Reform and is the same measure that was 


endorsed by the Association at Salt Lake ¢ ity 
It provides, in substance, that the President be 
authorized to direct the Attorney General to file a 


bill in equity in the proper U. S. District Court 
against any person ot persons threatening to vio 
late the treaty-secured rights of aliens, and that 
the provision shall apply to such acts threatened 
by State officers under the alleged justification of 
a law of the state in which the acts are to be 


committed; that whenever any civil or criminal 
action is brought in a State court against an alien 
to enforce an act which the President deems viol 
ative of his treaty-secured rights, the Attorney 
General of the United States may at anv time be 
fore hearing or trial on the merits file an inter 
vening petition for removal of the cause to the 
proper U. S. District Court; that any act com 


State or territory m 
] 


mitted in any violation of an 


alien’s which is a 


rights 
ght 


treaty-secured crime 
under the laws of that Stat territory, shall also 
be a crime against the United States. and mav be 


prosecuted in the Federal (¢ 
limited by the State or 
ished as provided in 


ourts within the period 
Territorial laws and pun 


those laws; that the President 
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may use Federal Marshals and their deputies 


if necessary, the army and navy to el ree the 
There was an interesting discussion 
Louis, during which certain men ( re 
apprehension that the measure perhaps went 
tar and might lead to a confusion of State and F¢ 
eral jurisdictions. Mr. Charles Evans Hug 
pointed out that there was no purp: in the 
to give a broad concurrent jurisdicti regardle 
ot obligations which had nationally been assu 
by treaty And Mr. Moorfield Store decla 
that there was nothing extraordinat n the | 
posed litigation. The alien or citize: 1 differs 
state now has the right to move a litigation 
which he is interested into the courts of the Unit 


States in order that he may have a tribunal not 


fluenced by the local community. In brief, his « 

rights are now prot cted and “why he aske 
“should not those more precious rights which 

fect his liberty be given the same protectiot 


Triumph of a Movement 


When the Association undert 


( hicago Bar 





to secure the formation of a coalition ticket in ¢ 
County to save the circuit bench from dominatio 
by a political faction, with all of th ster poss 
bilities consequent on machine cont te 
a movement destined to be crowned th astonisl 
ing and gratifying success. At the election | 
Monday, June 6, the ticket of the Thompson fa 
tion of the Republican party, the organizat 

posed to be almost impregnably trenched 
power, was defeated by a tremendou rity. Not 
1 single candidate of the twenty whi t presente 
tor the circuit bench was chosen, and its choice for 
the Superior Court, himself a sitting Judge, was 
also buried under the avalanche of op tion lhe 
issue in the campaign, as sensed by the Chicago Bar 
\ssociation and by an overwhelming majority of 
the members of the Lawyers’ A ation, was 
simply that of a free and independent judiciary 
The coalition ticket, which contai 1 all of the 
sitting judges except three, who declined a place on it 
and were persuaded to run on the 7 pson ticket 
appeared in the Democratic column as a matter of 
form, but there was no misapprehe: ywhere 
as to the strictly non-partisan chat te! r the issue 
of the campaign. The nominees on the coalition ticket 
for the Circuit Court were ten Repu ns and ten 
Democrats Che response of the people to th ap} eal 
to put politics out of the judiciary was prompt, enthu 
siastic and disconcerting to those wl ! counted on 
the strength of an organization to overthrow all oppo 
sition ket 


Most of the candidates on the coalition ti 
won by majorities between 90,000 





SIGNED ARTICLES 
As one object of the Jou RNAL issued by 
the American Bar 
forum for the free expression of members of 
the bar on matters of importance, and as the 


Association is to afford a 


widest range of opinion is necessary in order 
that different aspects of such matters may be 


presented, the editors of this J URNAL assume 
no responsibility for the opinions i 
ticles, except to the extent of exp: 
view, by the fact of publication, that the 
treated is one which merits attenti 




















William | 


Autl tf the Bill That Was 

HI Kans strial \ct composed of 
thirty sect Perhaps it would not be 1m- 
prope! the “Industrial Code.” No 
rt will be n ere to analyze all the provisions 
the Act t | ttempt to discuss briefly those 
ections and part ch seem to be fundamental in 
eir nature [It must be kept in mind that the 
me purpose t the Act is the protection of the 

Dlic aga St Ss naust?ria irfare. What 
er restrictio1 be placed upon capital ot 
0 . re gatives may be 
ferred upor re incidental to the main 

Irpose 

Section 3 t v should be very carefully 
idied | e to become acquainted 
th t | tent the legislation. By 
ectior 3a the O iture determines and declares 
ertain bu é ecte th a public inter- 
s I the ct to supe $ by the state 
Ss prov Act re il lawvers have 
ved that the lature has not the ‘power or 
ithor pressed with a 
yublic interest that only the courts may place 
sucl ! ( try This point, for 
t the purpose rticle, is conceded. However, 
this connect nnot refrain from calling the 
tent . 1 t t recent case of 
s ch S 1 the United States 
Supreme Court ril 18, 1921, in which I find the 

: But ‘ \ leg it neerning public 

. ynditions that sit nd tv it must know, ts 
é ct t Section 3a into 
é ww t ight be considered by the 
courts as ndication of the purpose and in 
tent of the les ture in the enactment of the law 
is a whol It | be noted that some industries 
eret led as impressed with a pub- 
t lic interest ed to be iffected. If the 
courts of last t should hold that, as a matter 
, of law the industries enumerated in 
Section 3 S ite in its nature as that it is 
not affected t public interest, the the Kansas 
‘ s tot strv, w d fat Chis principle 
of public interest is one of the fundamentals upon 


lustrial Act must depend in the 
] final test e of Munn People of the State 





of Th S yrreme Court. 24 Law Ed p. 77, 
94 U. S. 113 ne of the cases which was very 
carefull tu efore the preparation of the first 
traft of the hich afterward became the Kan- 
sas Ir st Let me call especial attention 
to the quotat the Munn Case from Sir Mathew 
Hale’s “De |] s Maris:’ 

\ r antage, may ina port 

yr tow " y take what rates 

i $ can ag ranage, wharfage, 

g g for he th 1 more than is lawful 

ut makes f his own If 

the king or t have a public wharf, unto which all 


d unlade or 


persons t t t that wor mict We ul 











A FEW OF THE FUNDAMENTALS OF THE KANSAS 
INDUSTRIAL COURT ACT 


Huggins, Presiding Judge of the Kansas Court of Industrial Relations and 
Enacted as the 





Kansas Industrial Law 


lade their goods as for the purpose, because they are the 
wharfs only licensed by the Queen or because there 
is no other wharf in that port, as it may fall out where 
a port is newly erected; in that case there cannot be taken 
arbitrary and excessive duties for cranage, wharfage, 
pesage, etc., neither can they be enhanced to an im- 
moderate rate; but the duties must be reasonable and 
moderate, though settled by the King’s license or charter 
For now the wharf and crane and other conveniences are 
effected with a public interest, and they cease to be juris 
privati only; as if a man set out a street in new building 
on his own land, it is now no longer bare private interest 
but is affected by a public interest.’ 

The principle of public interest stated so ad- 
mirably and so long ago by Sir Mathew Hale is 
the principle upon which we have builded our entire 
system of state regulation of common carriers and 
of public utilities. As public necessity has required 
it, the legislatures and courts have considered the 
same principle in relation to the supervision and 
regulation of other businesses which affect the 
public as in the case of fire and life insurance, pub 
lic health regulations, safety appliance acts, work 
men’s compensation, sanitary regulations in fac 
tories and mines, minimum wages for women and 
children, the prohibition of the employment of chil 
dren in certain industries, and other matters of simi 
lar import. The principle has been extended from 
time to time as public necessity required it. Today 
we not only fix the rate which must be charged by 
common carriers and public utilities, but we pre- 
scribe the quality and compel the continuity of 
their service. As civilization has advanced, as our 
population has increased, as inventions and indus- 
trial developments have changed our living con 
ditions and our customs, we have from time to time, 
as heretofore indicated, added to the list of busi- 
nesses and vocations which have been declared by 
courts to be affected by and with a public interest 

The legislature of the state of Kansas under 
the Industrial Act has declared by Section 3a that 
the operation of the businesses of manufacturing 
or preparing (1) food products, (2) clothing, 
(3) the mining or production of fuel, (4) the trans 
portation of food products, clothing and fuel, and 
(5) public utilities and common carriers are af 
fected with a public interest. It will be seen that 
the legislature has attempted to add to the list 
of industries formerly regarded by legislatures and 
courts as affected with a public interest, at least 
three others, to-wit: the manufacture of food, the 
manufacture of clothing, and the mining or pro 
duction of fuel. 

[ believe the legislature, in the act under dis- 
cussion, adhered strictly to established principles 
and was guided by the ancient landmarks of the 

It is recommended that the Munn Case and the large number 


of authorities there cited should be studied carefully See also Ger 
man Alliance Insurance Company v. Lewis, U. S. Supreme Court, 58 
Law Ed., p. 1011, 2383 U. S. 8389, 34 Sup. Ct. 612, and cases there 
cited; Budd v. People of New York, U. S. Supreme Court, 36 Law 
Ed., p. 247, 148 U. S. 517, 12 Sup. Ct. 468, and cases there cited; 
Julius Block v. Louis Hirsh. U. S. Supreme Court, April 18, 1921, and 
cases there cited; Marcus Brown Holdings Company v. Marcus Feld 
man, Benj. Schwartz, et al, U. S. Supreme Court, April 18, 1921, and 
ases there cited; American Coal Mining Co. v. Special Coal and Food 
268 Fed. 563 
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law. Kansas, by legislative enactment, in its early 
history, declared: 

The common law of England and all statutes and acts 
of Parliament in aid thereof, made prior to the fourth 
year of James the First, and which are of a general 
nature, not local to that kingdom and not repugnant to 
or inconsistent with the constitution of the United States 
and the act entitled “an act to organize the Territ ry of 
Nebraska and Kansas” or any statute law which may 
from time to time be made or passed by this or any subse 
quent Legislative Assembly of the Territory of Kansas, 
shall be the rule of action and decision in the Territory 


any law, custom or usage to the contrary notwith 
standing,’ 
It has been said by eminent American jurists 
that: 


The common law grew with society, not ahead of it 
As society became more complex, and new demands were 
made upon the law by reason of new circumstances. the 
courts, originally in England, out of the storehouse of 
reason and good sense, declared the “common law.” But 
since courts have had in existence America, they have 
never hesitated to take upon themselves the ré sponsibility 

1 


of saying what is the common law 
that: 
The flexibility of the common law consists not in 
the change of great and essential principles, but in the 


application of old principles to new cases, and in the modi 
fication of the rules flowing from them, to such cases as 
may arise; so as to preserve the reason of the rule and 
the spirit of the law.‘ 


that: 

The inexhaustible and everchanging complications of 
human affairs are constantly presenting new questions and 
new conditions which the law must” provide for as they 
arise; and the law has expansive and adaptive force 


enough to respond to the demands thus made of it. not 
by subverting but by forming new combinations and mak- 
ing new applications out of its already established prin 
ciples.” 

In the “everchanging complications of human 
affairs” “new questions” and “new conditions” had 
arisen prior to January 5, 1920. The legislature of 
the state of Kansas, in view of these changes, at 
tempted to extend the ancient principles of the 
common law in order that the public peace, the 
public health, and the general welfare might be 
better protected 


Urging again a careful study of the cases here- 
tofore cited and referred to, let me suggest that 
the public, under modern conditions, is tremend 
ously interested in the manufacture of fodd and 
clothing and the production of fuel. These are the 
three prime necessities of every civilized people 
They are more important than transportation 
street car service, telephone service, fire insurance, 
or the storage of grain. They are more important 
to the general public than the workmen’s compen 
sation, minimum wages for women and children, 
or safety appliances, Under modern conditions the 
great packing industries of the country, if they 
have not an absolute monopoly of meat products, 
have at least a most tremendous irifluence upon the 
quality, quantity, and price of this necessary food 
The same may be said as to the manufacture of 
clothing. When it comes to the production of fuel, 
every home in the land is directly interested 
Hundreds of thousands of working people engaged 
in all manner of industries are dependent upon the 


Laws of Kansas Territory, 1859 ; 
Lane v. Spokane etc. Railway Co., 21 W - 119 
Cc Mm. Vea 





Rensselaer Glass Factory v eid, 5 w 587 


5. Woodman v. Pitman, 79 Me. 456 


nm Co to 











supply, not only for household use but for thei 
employment and their wages. 
The internal commerce of the country, affect 


ing as it does the very life of the nation itself, de 





pends for its existence upon the efficienc wit! 
which the industry of mining and produc fue 
is carried on. Of what avail is it to the homes 


the land that the channeis of commerc: e kept 
open if there be no coal produced to be transported +r 


Ot what avail is it that the farmers produce liv 
stock to be transported, if the packing plants bi 
closed and the means of converting live animal 
into food for human beings be suspended or de 
stroyed? If the government have the power and 


authority to prescribe rates and othe: regulations 





for fire insurance, for the storage of gt 


carriage of passengers, of the rates to be charged 


for the transportation of commodities, of the qual 
ity and continuity of service in public utilities 


the multitude of regulations which have beet 
thrown around the various businesses which affect 


the public convenience, can it be said that the gov- 


ernment must stand by powerless and see the peo 
ple reduced to poverty and want because the great 
business interests owning the coal deposits of the 
country choose to close down the mines, or be 
cause the great packing interests conclude to také 
a vacation, or because the flour millers are dissatis 
fied with market conditions and conclude to force 
the people to meet their requirements by 
the supply? 

Here we are met by the determined objection 


= - 
limiting 


of some corporations and other employers of labor 
who brand the law as “a long step toward state 
socialism.” They say that packing houses, flout 
ing mills, sugar mills, cotton and woolen mills. 


clothing factories, coal mines and oil fields are 
private industries. They learnedly talk of the an 
cient Sumptuary Laws of England by which it was 
attempted to fix the price of almost every com 
modity in general use and the wages of labor in 


almost every avocation. These laws failed and the 
opponents of the Kansas law urge that for the same 
reasons the Kansas Industrial Law will fail. The 
same dismal prediction of failure has been made 
against every law which has been proposed to si 
pervise, regulate, or control common carriers pub 
lic utilities, banks and insurance companies. The 
same prophecy was confidently published by the 
same class of thinkers in regard to the Bank Guar 
anty Act, the Blue Sky Law, the Welfare Commis 
sion, and the Workmen’s Compensation 
Kansas. I do not care to add to what n 
already said as to the nature of the businesses 
enumerated in Section 3a. They are, in fact and 
in law, I believe, impressed with a public interest, 





and therefore they are, as stated in the law 
subject to supervision by the state as herein provided for 
the purpose of preventing industrial strife, disorder and 


waste, and securing the regular and orderly 
the businesses directly affecting the living conditions of 
the people of this state, and in the premotion of the gen 
eral welfare 


Not only is if urged that some of these busi 
nesses are purely private and therefore not subject 
to any regulation by the state, but it is also claimed 
that the Kansas law attempts to bring these private 
industries under the general regulatory powers of 
the state, and thus to treat them as though they 
were public utilities. 


I deny that, under the Kan 
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Industrial Law, we have subjected the indus- 
named to the general regulatory powers of the 


We have provid 


led for regulation in case of 


rgency only. The law provides that in case a 
roversy, or other circumstance, arises which 
endanger the ntinuity or efficiency of serv- 
or affect the production or transportation of 
necessaries of life, and thereby endanger the 
lic peace or threaten the public health, power 


in the Court of Industrial 
limited supervision which 
contracts of employment 
any action or proceeding 
Industrial Court) under the 
’ Reading this provision in 
the Act, it 


authority is vé 
itions®. Even the 
Court is giver 

be exercist d 
perly before it (the 
this Act 


isions Of 


nnection with Section 7 of will be 
ted that no proceeding can be properly before 
Court of Industrial Relations except in case 
a public inter rising by reason of some of 
circumstances ted in Section 7. Thus it 


that the the Court of 
loes not attach except in case 
ich threatens the public peace 
[he law provides further that 


| be seen jurisdiction of 

ndustrial Relatior 
an emergency 
the public healt 


he order made by the Court shall be temporary in 
nature. It is ided that 
Said order " ntinue for such reasonable time 
is may be fixed by said Court or until changed by the 
greement of the part with the approval of the Court." 
It is therefore plain that even in case of an 
mergency threatening the public peace or the 


uublic health, any order made 
the temporary purp 


by the Court is for 
se only ‘of preventing injury 


the public and that when the emergency 1s 
passed, the business goes back to its normal condi- 
tion, the state ste; ut, and there is no further 
regulation of the business 


In Section 6, however, it is declared that: 


It is necessary the pu 


blic peace, the public health 


and the general w re that such businesses shall be 
operated with reas ntinuity and efficiency in order 
that the people of tl tate may live in peace and security 
ind be supplied with the necessaries of life 


To that end 
corporation, 
any manner or t 
or suspend such < 
vith the intent t 
ons of the law It 


provided that no person, firm 
ssociation of shall in 
uny extent hinder, delay, limit 

nuous and efficient operation 
evade the purpose and provis- 
is further provided that in case 
any persons, firm or corporation engaged in any of 
such businesses m desire to suspend, limit, or 
cease operations, application may be made to the 
Industrial Court, and said Court shall hear such 
application promptly and if it shall be found that 
the same i good faith and is meritorious, 
authority to limit or cease production shall be 
granted by order of the Court. There is another 
provision relating to businesses especially affected 
by seasons and market conditions, which provides 
that rules may be made permitting the cessation 
or limitation of ch businesses when necessity 
may require it® 


persons, 


is made 


The law is intended to protect the public. 
That intent is so apparent that it cannot be mis- 
understood. It is the police power of the state 


Personally, I believe that every 
nsas Industrial Act is within 


which is invoked 
provision of the K 


6. See Section 7, Kansas Industrial Law 
7. See Section 9, Kansas Industrial Law 
8. See Section 8, Kansas Industrial Law. 
9. See opinior f I strial Court, Docket 8803, Millers Case 


the police power of the state in the narrower sense 
of that term, but taking the more comprehensive 
definition of the term “police power,” I am satisfied 
there can be no question in the matter’®. 

No power is granted to the Court of Industrial 
Relations to interfere except in case of such an 
emergency as makes it necessary that the state 
step in to protect the public. In case of a great 
public emergency the law grants power to the state 
to take over the business. It is provided that: 

In case of the suspension, limitation, or cessation of 
the operation of any such industry, if it shall appear to 
the Court of Industrial Relations that such suspension, 
limitation, or cessation will seriously affect the public wel- 
fare by endangering the public peace or threatening the 
public health, then the Court is authorized and directed 
to take over, control, direct and operate said industry 
during such emergency. 

There is a provision further, however, that a 
fair return and compensation shall be paid to the 
owners of such industry, and a fair wage to the 
workers engaged therein during such state oper- 
ation. During the emergency of the World War, 
the Government of the United States, by act of 
Congress, did precisely what is provided may be 
done by Section 20 of the Kansas Industrial Law 
in case of an emergency. The Government took 
over the railroads, operated them, paid the expenses 
out of the Federal Treasury, collected the revenues, 
guaranteed a fair return to the owners, paid that 
out of the Federal Treasury; and when the emer- 
gency had passed, handed the roads back to the 
owners. Was that “state socialism’? 

Still further applying old legal principles to 
new circumstances and conditions, the Kansas leg- 
islature, under Section 3b, declares that: 

Any person, firm or corporation engaged in any such 
industry or employment, or in the operation of such public 
utilities or common carriers within the state of Kansas, 
either in the capacity of owner, officer, or worker, shall 
be subject to the provisions of this act. 

This declaration seeks not only to impress 
capital invested in these essential industries with 
a public interest, but it also declares that labor en- 
gaged therein is impressed with a public interest 
and that it owes a public duty. The law-making 
body, under Section 3b, recognized the fact that 
the public interest is affected by the limitation or 
suspension of such essential industries in the same 
degree when that limitation or suspension is ef- 
fected by labor and when it is effected by capital. 
Of what avail is it that a corporation owning and 
operating a railroad be regulated by law and re- 
quired to furnish service of a proper quality and 
continuity, if, in the exercise of the alleged and 
pretended inalienable right of the laborers to strike 
and by conspiracy, by duress, or by intimidation to 
prevent others from working, the entire service 
may be suspended and the public left to suffer the 
inconvenience and hardship resulting from such 
suspension? Why regulate one half and leave the 
other unregulated? What right has labor engaged 
in these essential industries to freeze or starve the 
public by the strike, which capital might not claim 
by the lockout or by suspension of the business? 
When citizens of a central Kansas town find their 


“10. See Bacon v. Welker, 204 U. S. 811, 51 L. Ed. 499, 27 Su 
Ct. 289; Muller v. Oregon, 208 U. S. 412, 52 L. Ed. 551, 28 =. b 
824; Central Lumber Co. v. S. Dak., 226 U. S. 157; Holden v. Hardy 


169 U. S. 366, 42 L. Ed. 780, 18 Sup. Ct. 388; Dakota Central Telephone 
Co. v. S. Dak.. ex rel Payne, U. S. Sup. Ct., 63 Law Ed., p. 910, 250 
U. S. 168, 839 Sup. Ct. 507. 

11. Section 20, Kansas Industrial Act. 
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public utilities forced to shut down and their homes 
left cold by reason of a shortage of fuel, what is 
the difference whether that shortage of fuel is 
caused by the refusal of the owners of the mine 
to produce coal or by the refusal of the miners to 
work or to permit others to work? If governments 
have the right under the police power to protect 
the health and general welfare of the public, does 
not that power extend to labor as well as to cap 
ital ? 

Under the provisions of the Kansas Industrial 
law men who invest their capital in the essential 
industries and men who engage themselves as 
workers therein are placed upon an absolute equal 
ity. The law does not undertake to compel any 
man to invest his money in any of the essential 
industries . 
investment. 


He is perfectly free to choose his own 
The law does not attempt to compel 


any man to engage as a worker in anv of the es 
sential industries. He is absolutely free to choose 
his own employment. The v does say to the i: 


vestor, “If you invest your money in any of these 
essential industries, you must submit to such reg 
ulation as is necessary in the protection of the 
public.” 


engage yourself as a worker in any of these essen 


The law does say to the laborer, “If vou 
tial industries, you must submit to such regula 
tion as is necessary in the protection of the 
public.” The law does say to the investor in the 
essential industries, “If you are not satisfied witl 
the regulation which the state exercises over the 
industry, you may change your investment All 
you have to do is to find a purchaser for your 
stock or your interest therein.’ Che law does say 
to the laborer engaged in the essential industries. 


“If you are not satished with 


the regulation whi 
the state exercises over the industry, you may 
change your occupation at any time; all you have 
to do is to find another job.” The state by the 
Industrial law says to the investor and to the 
laborer alike, ‘““The public has an interest in the 
business in which you are engaged because you 
are producing or transporting the necessaries of 
life. Therefore you shall not engage in a private 
quarrel which will either temporarily or perma 
nently destroy the business in which the public is 
so vitally interested Che state will provide vou 
with a means and with instrun 


you may adjudicate our cont! 


ientalities by whic 


event shall you invade the public’s right to foo 
to clothing, to fuel, and to public service.” 

This brings us to the question as to whether 
the industrial controversy is, or is not. subject 
to adjudication The Kansas Industrial law pro 


vides for the adjudication of industrial disputes in 
very much the same way that o 
troversies have been adjudicated in all the Anglo 
Saxon.countries of the world for hundreds of vears 
We accept without question the authority and jur 


ther classes of cor 


isdiction of our courts to adjudicate matters af 
fecting the life, the liberty and the property of the 
citizen. A man commits a capital crime. He is 


found guilty by a jury of his peers. He is hanged 


because of the judgment and sentence of a court 
The liberty of the individual is subject to adjudi 
cation and there is a great variety of crimes fot 
the commission of any one of which he may be 
placed in jail or in the penitentiary. Every dol 
lar’s worth of property which he possesses may be 











taken away from him by the adjudication 
court His domestic relations are subject to 
judication Even his children may be taken 
from him under the juvenile laws of the land 

If a man’s right to live be justiciable, if 
liberty may be taken away trom him by the ju 
ment of a court, if all his property may be si 
jected to the claims of his creditors by a 
judgment, if his domestic relations be subject 
adjudication, surely then such prosaic matters 
hours of labor, working conditions, and wages 
also matters which may be adjudicated But tl 
Kansas law does not make the 
versy subject to adjudication except in case of th 
public interest. It is only when by reason of « 
cumstances arising out of the controversy. tl] 
party of the third part—the general public—a 
quires an interest, that the state steps in In the 
public interest and in the public interest only ma 


the courts adjudicate and settle the industrial 
troversy. 

he Kansas legtslature, in its effort t protect 
the public 


In Section 


against the evils of industrial warfare 
3b of the Industrial la eclares that 
employees is well as employers vi KerTsS is we 


an investors, in the essential industries shall be 


subject to the provisions of the Industrial Act. I: 
Section 6 the egislature declares that it is neces 
sary for the public peace, health and general wel 
fare that these industries shall be operated witl 
reasonable continuity and efficiency nd that there 
fore no person, firm, corporation, o ssociation of 
persons shall in any manner wilfully hinde le 
lay, limit or suspend such continuou nd efficient 
operation tor the purpose of eva g the provis 
ions of the Act In Section 17 the legislature de 
clares it to be unlawful for an person, firm o1 
corporation, or for any association of persons to 
hinder, delay, limit, or suspend su continuous 
ind efhcient operations Section 17 sO provides 
that there shall be no restriction u n the right ot 
iny individual to quit his employment at a time 
but specifically prohibits any person fror con 
spiring with, or inducing, others t t their em 
ployment for the purpose of hindering, delaying 
interfering with, or suspending the perat ns oft 
any such industries; and it further specifical ro 
hibits picketing, or intimidation | threats or 
ibuse, with the intent to induce others t uit 
their employment or from accepting employment 
or from remaining in the employ f ar f the 
industries named 


[hese restrictions upon labor have been de- 


nounced in unmeasured terms by a number of the 


governing ofhcials of labor organizations he 
condemnation of the Kansas Industrial law by 
these representatives of labor would I believe be 
fully justified if the law had stopped after making 
these restrictions and had given in compensation 
therefor no remedial rights A\longsid f these 
restrictive measures should be noted the fact that 


there has been created an impartial tribunal into 
which labor may go at any time without cost and 
may have its grievances and controversies with 


employers investigated and adjudicated. The Kan- 
sas law substitutes for the strike, the boycott, 
duress, intimidation and violence in industrial dis 
putes, the orderly processes of a civil tribunal 
The Court of Industrial Relations has the power 
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ictlol I necessary parties 
to take stimony of witnesses, to 1n- 
te all condit ttecting the industry, and, 
ecess rotection of the public in- 
order si inges as may be nece ssary 
matter of rking and living conditions, 
labor p ices la reasonable 

mtn 1 wart d of wages 
\t this point meet violent opposition from 
ganizat he rganized employers and 
ganized \ vi In unis¢ declare that 
uman tribur hx a wage at which labor 
work or the employer must pay, and 
adds that 1 uman tribunal can prohibit 
rkers trom striking in order to procure justice 
their employe: Yet that, in substance and 
in certain limitations, is what we are under- 
king to do in Kansas. We are not without ju- 
iuthorit It gh I must admit that we 
e little enough precedent to guide us In the 
se of In re De 158 U. S. 564, 39 Law Ed. 
092, 15 Sup. ¢ 00), Justice Brewer delivered the 


usual clarity of thought and 





elicity of expres stated the principles of law 
which very largel nfluenced and guided in the 
ming of the K Industrial Act pace for- 
bids my discussing this case in any detail Suffice 
to say that in my view of the matter, the power 
of Congress to regulate interstate and foreign com- 
merce and comme vith the Indian tribes is a 
part of the police ver which formerly belonged 
to the states but which, upon the adoption of ‘the 
Federal Constitution, was surrendered to the Na- 
tional government Therefore, there seems to be 
a close analogy between the Debs case and cases 
which might arise under the Kansas Industrial Act. 
Justice Brewer in the opinion makes the follow 
ing statement 
The entire strengt f the nation may be used to 
enforce in any part of the land the f nd free exercise 
of all national powers and the secu of all rights 
entrusted by the ¢ stitution to its care. The strong arm 
of the national g¢ rnment may be put forth to brush 
away all obstructior t the freedom of interstate com- 
merce or the trar rtation of the mails If the emer- 
gency arises, the ar f the nation, and all its militia, 
are at the servi f t nation to compe hedience to its 
laws 
Che leart ed stice 1n the Debs case Was con- 
sidering the question of a great strike among the 
employees of the railroads entering Chicago In 
another place pinion he usés this expres- 
sion: 
The forcil rference with that commerce the 
attempted exer individuals f powers belonging 
nly to governn nd the threatened continuance of 
such invasions of 1 rights, presente condition of 
affairs which calle for the fullest exercise of all the 
power I I In ¢ 
In another part of the opinion Justice Brewer 
Ssavs 
Doubtless, it thin the competency of Congress to 
prescribe by leg hat a erferences with these 
matters shall | , th ’ i States, and 
prosecuted and f hed by indictment in the proper 
urts.* Tt our 
Again. int se of Wils« v. New (243 U. S. 
332. 61 Law | 37 Sup. Ct. 298) the question 
of the rights « public, the authority of the 
S Kn ius 4 Law 
13. See also Duplex Printing ( v. Deering U. § 65 Law 





government, and the rights and duties of employers 


and employees were considered. In Wilson v. 
New the court considered the constitutionality of 
the Adamson Law, so-called. This case was also 
carefully studied in the framing of the Kansas In- 
dustrial Act. It is my belief that in everything, 
except possibly its penal sections, the Kansas In- 
dustrial Act is strictly within the principles of law 
laid down by Chief Justice White in the prevailing 
opinion in Wilson v. New. In that case the power 
of Congress to enact such legislation was chal- 
lenged. But the prevailing opinion unmistakably 
upholds such power when the country may be con- 
fronted with an emergency which threatens the 
public. In the prevailing opinion it is stated: 

Further yet, what benefits would flow to society by 
recognizing the right because of the public interest to 

regulate the relation of employer and employee and of the 
employees among themselves, and to give to the latter 
peculiar and spcial rights, safeguarding their persons, 
protecting them in case of accident, and giving efficient 
remedies for that purpose, if there were no power to 
remedy a situation created by a dispute between employers 
and employees as to the rate of wages, which, if not 
remedied would leave the public helpless, the whole people 
ruined and all the homes of the land submitted to a 
danger of the most serious character? ... We are of 
opinion that the reasons stated conclusively establish that, 
from the point of view of inherent power, the Act which 
is before us (the Adamson Law) was clearly within the 
legislative power of Congress to adopt, and that, in sub- 
stance and effect, it amounted to an exertion of its author- 
ity under the circumstances disclosed to compulsorily 
arbitrate a dispute between the parties by establishing as 
to the subject matter of that dispute a legislative standard 
of wages operative and binding as a matter of law upon 
the parties,—a power none the less efficaciously exerted 
because exercised by direct legislative act instead of by 
the enactment of other and appropriate means providing 
for the bringing about of such results, (The italics are 
ours. ) 

Space forbids further discussion of Wilson v. 
New but I suggest that a study of those portions 
of the brief of Solicitor General Davis and others 
which are set out in U. S. Supreme Court Rep., 61 
Law Ed. beginning on page 756 will greatly assist 
any lawyer who desires to make a thorough study 
of the questions discussed in the opinion. To my 
mind there is significance in the language used 
by the Chief Justice above quoted: “Other and 
appropriate means providing for the bringing 
about of such results.” Read in connection with 
the context, these words seem to point to the 
establishment, by legislative act, of some tribunal 
clothed with authority to adjust and regulate such 
conditions as they might occur from time to time. 
The present Federal Railroad Labor Board is at 
least somewhat in line with the suggestion of the 
Chief Justice. 

Ample support for the fundamental principles 
of the Kansas Industrial Act are: (1) Sir Mathew 
Hale’s statement of the public’s interest, made 260 
years ago; (2) the application of that ancient 
principle to more modern conditions by Chief Jus- 
tice Waite in 1877 in Munn v. People of Illinois; 
(3) Justice Brewer’s clear statement, in 1895, of 
the law with regard to the power of courts and 
legislatures to protect the public and to penalize 
“the attempted exercise by individuals of powers 
belonging only to government,” in re Debs; and 
(4) Chief Justice White’s strong statement, in 
1916, upholding the right of Congress by legisla- 
tion, in case of a great public emergency, to fix 
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a permanent standard working day and establish 
temporary wage regulations for employees en- 
gaged in operating railway trains in interstate com- 
merce, 

By-the Industrial 
regulation of all 
a public interest as is 


\ct we are attempting such 
businesses which are affected with 
to protect the 
public, as suggested by Sir Mathew Hale and Chief 
Justice Waite. In so doit are forbidding “the 
exercise by individuals of powers belonging only 
to government.” We are making interference with 
such businesses offenses against the state of Kansas 
to be prosecuted and punished in the criminal courts 


necessary 


r we ™ 





of the state, as suggested by Justice Brewer in re 
Debs; and we have by this enactment provided 
“other and appropriate means providing for the 
bringing about of such results,” as suggested by 
Chief Justice White in VW on v. New. 

| fully realize that I have herein touched only 
the rough edge of the Kansas Industrial Law 
There are many other very interesting and impor- 
tant matters to be discussed It is impossible 
thoroughly to discuss an act of this kind within the 
limits of such an article [he impression seems 
to be prevalent that the | VY was hastily enacted 
This impression, in conclusion, I want to remove 
The Kansas Industrial Act is not an example of 
hasty legislation It has been in contemplation 
and has been given much study running over a 


period of ten years. More than seven years before 


its enactment by the Kansas legislature, the fun- 
damental legal principles of the present act were 
stated in a public address to a civic body. In the 


month of October, 1919, every feature of the pres 


THE ARGUMENT 


By JAMEs ] 


ent law was concretely stated liscourse 
at a Rotary Club luncheon. 

The following November, the great coal strik 
began. This strike was made the occasion for tl 
calling of a special session of the legislature. Th 
was the occasion but not the cause of the prepa 
ation and enactment of the law as it stands 
rhe bill was drafted with painstaking care using 
the Rotary speech of the mont! fore out 
line \fte careful preparatio1 the first dra 
of the bill, it was presented for ticism to a num 
ber of rominent lawyers of oc t wa 
placed in the hands of members of t two House 
of the legislature and was int iced simultan 
eously as Bill No. 1 in each hous« use « 
Representatives went into commit the hole 








invited in the Senate and held public discussions 





tor a period of about one wee nents 
as well as the idvocates ot the mie ire i id Sse 
the committee The judiciary com: tte¢ the 
state Senate composed of s t] } ohtest 
lawyers of the state, had the I Stant 
consideration, sitting for nine ecutive days 
Many changes in verbiage were 1 e and the bill 
was greatly improved by thes is criticisms, 
conferences, discussions and considerations; but 
none of the fundamental feature vere eliminated 
or materially changed. The law today in all essential 
respects is as it was originally drafted and intro 
duced into the two houses It is our best effort 
toward legislation of this kind. It may have many 
faults and weaknesses, but such are not the results 
of haste in the preparation or the passage of the 


Act. 


IN THE DECISION 


. MARKHAM 


Assistant Attorney General of Minnesota* 


ECENT events have brought into the foreground 

of discussion the question whether it is wise and 

desirable that the practice of our appellate courts 
in writing into their decisions elaborate statements of 
facts and extended discussion of precedents and au- 
thorities leading to the conclusion reached be encour 
aged, or whether, to an extent that the advice of the 
bar is to be welcomed, there be urged the elimination 
of argument and a greatly curtailed 
authorities. 

The rapid multiplication of decisions and citation 
of precedents is indicated by a glance at the statistics 
During the five-year period ending in 1913, 65,379 
decisions were written by our appellate courts, of 
which 1,061 were promulgated by the supreme court 
of the United States. Excluding advance sheets and 
reports, the total number of pages of decisions reached 
175,000 a year, while the average number of pages in 
the English reports during this period was about 5,000 
pages a year. I have not at hand the details for the 
succeeding five-year term, but a competent editor of 
law books and reports, in an address delivered a year 
ago, places the annual output at above 20,000 decisions 
and reports that, during the period of twenty years 


discussion of 


address delivered to Association of Attorneys 


24, 1920 


*Extracts from an 
General at St. Loui Aug 


ending in 1914, the length of the average opinion in- 
creased substantially thirty per cent, and in some juris- 
dictions fifty per cent. The figures for the year 1919 
show that there were 22,000 decisions in round num- 
bers announced by our appellate courts for the in- 
formation of the other courts and the bar, and it is 
fair to assume that the number of these decisions ren- 
dered during the present year will reach at least 25,000. 
“Surely, of the making of many books there is no end, 
and much study is weariness of the flesh.” These de- 
cisions, at a conservative estimate, represent the pres- 
entation of 80,000 precedents, considered by the courts 
as bearing upon the conclusions reached 

One side of the question is forcibly 
application filed for a re-argument of the case in which 
the Supreme Court of the United States sustained the 
war-time prohibition amendment and the act of con- 
gress referred to as the “Volstead Act,” adopted for 
the purpose of enforcement of the amendment, and in 
which the prevailing opinion merely declared the con- 
clusions at which the court had without 
elaboration of the argument on which the conclusions 


stated in the 


arrived, 


were found. (Rhode Island vs. Palmer, Attorney- 
General, 40 Sup. Ct. Rep. 486.) 
The application for reargument, to which | have 


directed vour attention (recently filed by two distin- 
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P embe ir—Elihu Root and William 
uthrie, representing the losing side in that con- 
ers) ecri¢ vation, the decision of im 
( itutior questions and questions involv- 
. yn ve placed upon an act of con- 
vitl of precede and without 
é ( u 
c ¢ < re ma le by dis- 
o he ( f $ lication is the 
hgures giving the number 
e eT f es necessary to 
ellate yurts, state and 
lude, as the examination 
e eit ne 80,000 precedents; added 
é read g nui nbs f precedents, in the 
f e of s, 860 ad volumes, de- 
g and g shelf room in our law libraries 
9 sing ve years, and this during 
f S ¢ 
u to the time 
en the ‘ e number of in- 
\ lers responding in- 
e it tigants, and in the num 
i o1 i ts. what iy we expect if 
present mn of precedents be main 
ed 
As s | e W yw, of the Su- 
eme Ci sin, in an article on the sypb- 
ect: 
lhe law libra f the future staggers the imagination 
as one think ntless multiude of shelves that 
will stretch away the dim distance, all loaded with 
their many volun f precious precedents; and as one 
thinks of the tell ial giant that will be competent to 
retain a knowledge of them, as well as of the judge that 


must pass up< 


they need be 
Another 


Viewing 


is plain that the 


out a little m 
keep up wi 
annual legal 
back of any 
scientious he 


th 


n the principles involved, one must believe 
ipermen, indeed 

writer, discussing this subject, has said: 

the matt not relatively, but absolutely, it 


is passed when a man can, by putting 


re and wearing a little more of his energy, 

nnual outpour The mass of the 
product is so great that it will break the 
man that tries to carry it; however con- 


may be in self-preservation 


he simply must 


stand from under 


It would 


argument in a dec! 


+l 
tne 


support of 
discussion of 
should 
I believe there 
condensation 


and elucidation of the 
judg 


The 
to me, should 
presented and 
treat them as 
ness and certa 
difficult to wri 


the result amy 


doubted 

In a rep 
digests preset 
\ 


Chicago, on 


receive oul 


piv us es 


middle ground between no 
ion and no citation of authority in 
( lusions reached and the elaborate 
questions of law presented is one that 
commendation. 


seem that the 


support and our 
» should be a shortening of briefs and a 
ind increasing brevity of the argument 


court in its decisions 

the decision, as it seems 
nfine himself to the actual questions 
eciding them, his aim should be to 
possible consistent with clear- 
It may be conceded that it is more 
te such opinions in the long run, but that 


ties the extra labor may not be 


e announcing 
hr tiv as 


int 


rt i pecial committee on reports and 
ted to the American Bar Association at 
1916, there are various recom- 


11¢ st 40) 


mendations es suggested. In this report 
it is stated th sensus of opinion seems to be 
that the opinior he court are too long 

We all re é ire cases when it is neces- 
sary to trace tl »f the law applicable to new 





or unusual facts and that, in such cases, a long opinion 
may be advisable, and in rare instances necessary. In 
my own state we have a statute that requires the court 
to file an opinion in every case decided, with a brief 
statement of the conclusions reached, and I am advised 
that the same statutory provisions obtain in the laws 
of some of the other states. But the citation of long 
lists of cases in support of perhaps well-settled doc- 
trine is as useless, I submit, as it is frequent. Long 
quotations from other opinions seldom add anything 
to the value of the decision and merely pad the report. 

Let us urge that when required to state the case 
in showing the application of the legal principles in- 
volved, only the ultimate facts necessary to a complete 
understanding of the case should be stated. It some- 
times happens that the writer of an opinion makes a 
statement of the evidence, from which he evolves, as 
he goes along, the facts upon which the decision must 
This has been called “tinkering with the 
and it increases the length of the opinion 
very materially. Generally, it is the length of the 
opinion that causes the large volume of citation and 
the large amount of space required for its publication. 

Where the pressure of the work is the greatest, 
the opinions are frequently the longest. The judges 
are tempted to give way to extensive citations from the 
reports of other decisions, sometimes to the extent that 
their decisions are confused and the reasons for the 
conclusions reached are lost in the abyss of argument 
and citations 

It has been suggested, and apparently with jus- 
tice, that the case system of legal education is respon- 
sible for the eager search for precedents in point, and 
when, in the course of time, the lawyers themselves 
so trained become judges of the courts of last resort, 
the opinions will reflect, more and more, a ceaseless 
collection of precedents, while others will express the 
view with keenness of analysis, tending to a disuse of 
precedents, because of a better understanding of them. 

It is submitted, however, in conclusion, that, in 
the effort to shorten the opinions, the lawyers must 
assist the courts by shortening their briefs; only the 
issues involved should be in the brief, and the points 
suggested should be raised in the most concise man- 
ner. Such briefs will materially aid the court in the 
writing of shorter and better opinions, and the court 
should be respectfully requested to give encouragement 
to these considerations in the preparation of their opin- 
ions. The courts have it in their power to apply the 
remedy by more concise expressions. 

As already indicated, it is my own view at which 
I have arrived after an experience at the bar of a 
longer period of time than I like to mention, that the 
courts should confine their decisions, as far as the cir- 
cumstances will permit, to the briefest possible state- 
ment of facts and that there should be included in the 
decision only such necessary argument and citation 
as shall make clear the questions of law presented and 
the conclusions reached. While clarity of statement is 
always desirable, yet it matters not so much whether 
the periods of the opinion are well rounded, the sen- 
tences carefully and grammatically constructed, and 
the style correct; the litigants are interested in the 
words “affirmed” or “reversed,” which appear at the 
close of the opinion, and the bar and the public in 
having the questions clearly stated and clearly decided 


be based 
typewriter,” 
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ceded him. 
to Say that, 


tribute from the bench, May 31, 1921. 





“This is of the past in barest outline—what of the future? 
see no shadow on his fame, no lessening of his example nor of the impression his 
life and services have made upon the country. 
full concession of the recognized and illustrious merit of those who have pre- 
[ make full admission, in assured prophecy, of the abilities of those 
who will succeed him, yet, considering his qualities and their exercises, I dare 
as he has attained he will forever keep a distinct eminence among 
the Chief Justices of these United States.”—From Associate Justice McKenna’s 


Anticipating it I 


I venture comparisons. I make 








OR some time before the death of Chief Justice 
White there had been rumors of his impending 
retirement; but no one anticipated that a more 
august summons to repose was soon to come. The 
nnouncement of his death on May 19, following 
an operation, came as a distinct shock to the nation. 
Obviously a life full of achievement, a char- 
acter of such outstanding qualities, and an influence 
so significant in its important field demand a sea- 
soned and adequate review, for which time and 
mature consideration are required. It is with satis- 
faction that the JouRNAL is able to announce that 
Honorable John W. Davis, former Solicitor General 
and former Ambassador to Great Britain, has con- 
sented to prepare an article on the late Chief Justice 
White, which will appear, we trust, in an early issue. 
The present article is simply such notice as the passing 
of so eminent a jurist and citizen immediately demands. 
At this moment, with the impression of his 
splendid and consistent career upon us, it 
seems that he could hardly have been anything save 
a judge, and a great judge. But a brief glance at 
that career shows how many unusual elements of 
chance there were in the process which conducted 
him to the for which he fitted. 
Who, for instance, could have imagined that an 
ex-Confederate soldier would come to be the Chief 
Justice of the nation’s highest tribunal? Who could 
have forecast the political impasse which caused 
President Cleveland to abandon his insistence on the 
appointment of a New York Democrat to an Asso- 
ciate Justiceship of the U. S. Supreme Court and to 
nominate a member of the Senate for the place? 
Who would have ventured to prophesy that a Re- 
publican President would brush aside precedents 
and name not only Associate Justice, but a mem- 
ber of the Democratic party for the highest judicial 
position in the country and the world? And yet all 
of these unusual things happened in the career of 
the late Chief Justice and without them that career 
would not have been so rounded and useful as it 
was. Truly, destiny seem occasionally, in 
spite of all of the probabilities, to conduct the man 
to the one place which he is capable of finding 
the noblest exercise of his powers and the greatest 
opportunity for country. And 
so well recognized were his character and ability 
that at none of these unusual stages of his career 
was there any critic! worth considering. 
But hat 


if cha operated in bringing him to 
high place, once arrived 


strong 


position was so 


aoes 


efulness to his 


there, he signally vindi- 


cated his selection. It is not the purpose of this 
article to consider his judicial services in detail. It 
is enough to say that during his long career on the 
bench of the U. S. Supreme Court he rendered a 
number of opinions of monumental importance dur- 
ing a period which will assuredly be recognized as 
one of the most significant in our country’s history. 
It was the period of our emergence to a more com- 
manding position in world-affairs and of our as- 
sumption of responsibilities beyond the seas. It 
was preeminently a period during which the great 
economic forces that had been gathering head for 
years developed and assumed aspects which inspired 
legislation and called for frequent judicial decisions 
as to the lines between legality and illegality; a 
period of struggle between these forces and, for 
many, one of gradually changing conceptions as to 
many objects of national concern; one in which the 
question of governmental control of the great proc- 
esses of transportation and business assumed grow- 
ing importance. In brief, a period to test even the 
capacity of such an able tribunal as the U. S. Su- 
preme Court, for these tremendous issues, in one 
form or another, inevitably came before it for con- 
sideration. And in the long series of decisions in 
which that court dealt with these numerous and 
complex problems the late Chief Justice played a 
great and significant part. To discuss his opinions here 
would be to trespass on the field assigned to the dis- 
tinguished lawyer who argued many of the most im- 
portant cases in which those opinions were delivered. 

Born in Lafourche Parish, La., Nov. 3, 1845, 
the late Chief Justice inherited all the traditions 
of his state and section. His father was a Tennes- 
seean who emigrated to Louisiana, occupied judi- 
cial positions and served in Congress and as 
Governor. The son was educated in Catholic insti- 
tutions: Mt. Ste. Mary, near Emmitsburg, Md., 
the Jesuit College in New Orleans, and George- 
town College, Washington, D. C. At the out- 
break of the war the boy of sixteen enlisted in the 
Confederate army and served until July 6, 1863, 
when he was captured by Union troops at Port 
Hudson. He was released only a short time be- 
fore the end of the war. After the conflict he stu- 
died law in the office of Chief Justice Bermudez 
at New Orleans, and in 1868 was admitted to the 
Bar. 

From that time his career is for years inter- 
woven with the history of his State. He entered 
politics almost inevitably; during “reconstruction” 





had to be 
was for a time, at 
In 1872 he was elected 


almost everybody in a Southern state 


more or less in politics, which 


least, the supreme concern 


to the State Senate for four years, and he was 
active in the events of succeeding years which led 
to the restoration of Democratic control in Louis- 
liana. Governor Nicholls, who was elected in 1876, 


appointed him Associate Justice of the Supreme 
Court, a position that he held until 1879, when he 
resumed the practice of law. In addition to law, 
he was for some 1 in sugar planting. 
He was an uncompromising opponent of the Louis- 
iana State Lottery and stumped the 


time 


state against 


it. In the campaign which resulted in the election 
of Gov. Nicholls over Governor McEnery he man 
aged the affairs of the former with marked ability 


When the legislature met in 1888, he was elected 
to the U. S. Senate 

Henceforth his abilities were to find recogni! 
tion in the wider national field He soon became 


one of the outstanding Senate figures on the Demo 
cratic side. He made a decided impression on that 
body by his argument against the constitutionality 
of the anti-option measuré¢ He supported Presi 
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dent Cleveland’s views during the struggle over 


the repeal of the purchasing clause of the Sherman 


Act and sided with him in opposing the annexatic 
of Hawaii. The very interesting 

of his appointment as Associate Justice of the Si 
preme Court are generally familiar Che 
rejected President Cleveland’s successive 

tions of two New York men but ly confirme 
the nomination of one of its own members, the ths 
Senator White, without even the customary refe: 
ence to a committee. This appointme 
February 19, 1894. On December 12, 1 resi 
dent Taft, who knew and admired his record as 
Associate Justice, broke all precedents and name 
him Chief Justice. 

He was married early in November 
Kent of Washington, who survives him lj 
mains rest in Oak Hill cemetery at Washington 
where he interred with emonies 
after a service at the church attended by 


 »enat 
nomin: 


JTOTN] 





was Ssimpit cer 


President 


and Mrs. Harding, members of the Supreme Court 
members of the Cabinet, representatives of the 
House and Senate, foreign diplomats and othe: 


notables 
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Address of the Late Chief Justice Edward D. White of the United States Supreme Court at 


the Annual Dinner of the American Bar Association, Sept. 5, 1919. 


R. PRESIDENT It 
you toni 
banquet, 
pang, for as I lo 
sembled, ah, me! I cannot but be 


is a privilege to be with 
participant in this annual 
but it is a pleasure not without its 
who are here 
conscious of how 


ent, i 


1 41 ‘ 
K upon nos¢é das 


many who participated in the last annual meeting 
and banquet which I attended, and to whom I was 
bound by ties of respect 1 affection, are not 


visible in the material sense, they are not absent in 
to eternity. The heart strings which 
the consciousness of this fact brings is, however, 
assuaged by the conviction that ‘ g 

their reward and that, although they may not be 
visible in the material not absent in 
the true sense, since the duty which they owed to 
their fellow-countrymen has devolved 
upon and is being carried out by their brethren who 
are physically here 


have gone to 
sense they 


are 


lawyers 


The thought is aptly illustrated by the maxim 
of the ancient French law e mort saisit le vif,” 
which, as applied to our profession and to its public 
responsibilities, teaches the eternity of duty and 
the ever-living endurance of the obligations of our 
profession to preserve human liberty and perpetu 
ate free and representative government. I say. 
Mr. President, our profession, because, although it 
happens that the line of my duty for many years 
has been judicial, that fact. instead of weakening, 
has strengthened the ties which make me one of the 
profession and has caused me to feel more and more 
every day of my life the indispensable unity which 
makes the Ben: ind Bar one and indivisible in the 
accomplishmen { the great responsibilities which 
rest upon them. What public duties which 
rest upon the members of our profession and how 
may those duties, ir general sense, best be per- 


formed, are the subjects to which I intend to refer 
in the most cursory way. 
Undoubtedly our forefathers ught by the 


government which they created to save us from the 


misery and anguish which had, as a necessary 


consequence, ever resulted from the despotism of 
the one over the many or the tyranny of the many 
over the few. To this end their purpose was to 
make human freedom perpetual by guaranteeing 
the great rights of life, liberty and property to each 


and every individual and thus secure those 
blessings to all under the free and 
government which they establishe 
To accomplish these objects the 
structure which they erected had a 


precious 


representative 


constitutional 


duplex char- 


acter, national on the one hand and state on the 
other, each designed to move in its respective 
sphere uf action without interfering with the powers 
of the other, both being restrained by the funda- 
mental guarantees or prohibitions which were or- 
dained to prevent the abuse of the powers which 
were recognized or granted and to confine their 
operation in their appropriate are 

Simple and resourceful as were t stitutions 
thus provided, it is apparent that standing alone 
they are wholly inefficacious because they were 
without ultimate sanction, that is, without any regu- 


lating power having authority to restrain wron 
or mistaken exertions of the powers given, 
thereby to prevent the crash and confusion which 


would necessarily be the consequence of mistake or 
error in their exercise 

It is, I submit, further not to be doubted that 
the Fathers, contemplating this situation, deter- 
mined to provide a remedy for it. Seeking to ac- 


complish that result and bringing into mind the 


circumstances 
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is to the benefactions which 


the wisdom, the courage, the 
d the restraint by which the 


been administered through 
law as construed 
contro- 

ne powers con- 
imate sense to be tested when 
yw simple and | how re- 
lusion thus adopted!—a con- 


courts in justiciable 


mn by which tl 


yet 


challenges the admiration of 
irtually as the abiding hope 
idividual right and the per- 


rnment. 


t the Fatl 


were mistaken 
has de- 


ers 


mighty nation which 


nstitutions which they thus cre- 


transcendent result 
not in a vast 
judicial power 
lopted when what may be truly 
le and comprehensive code of 
taken into view by which, 


that the 


the sanction of 


ersies culminat- 
ns, the principles of the Con- 
efined to the end that the gov- 
nal and state, have been able 
reat duties secured from 
nce the one with the other? 
it the causes which antedated 
which served to provoke the 


each 


] 


he Civil War proved uncon- 
sanctions which the Constitu- 
the potentiality which those 


nd their wonderful efficiency 
strated, not only by what 
but by the power which 
luced on the results of that 
e obliteration which their exer- 
about of all the evil conse- 


ich otherwise 
1an probability, 
our national life, 


ind nation wl 
nd, in all hun 


erated upon 


time [t is not only 
result thus stated which chal- 
but the simplicity of the means 
ccomplished, that is, the an- 


urned away 


] 


judicial decision after another 


rights by which the difference 
war was demarked and the 
into the home of the Fathers, 


limitations which the 
1. Indeed, so completely was 
it, not only were the wounds 
il War fully healed, but the 
from the bitterness 


hts and 


st to the great and perfect 

ved 
ec lete bringing about of 
shown than by considering 
which on land and sea, for the 
1 right of the American 





nt of foul and dast- 


1itted upon them and for the 
de cy through the 
resentative id free govern- 


lor and their heroism just 
conclusion? 


triumphant a 






Yes, how more particularly can the oblivion of 
every rancor dependent on the Civil War be demon- 
strated than by observing that on every field from 
the plains of Flanders to the far-off hills, in those 
plains, in the valley of the Meuse, in the Cham- 
pagne, in the Argonne, with a valor and heroism 
never exceeded, the sons of New England and of all 
the Atlantic Seaboard states, those stretching from 
there to the Pacific, and of all the Southern states,— 
in short, of every state, stood shoulder to shoulder 
in line of battle, and that those who so gloriously 
gave up their lives lie side by side where they fell? 

Why should it, when these things are con- 
sidered, be far-fetched to say that if we had power 
this night to raise to life the lines of conflicting 
forces where they fell along the fateful heights of 
Gettysburg or anywhere else in the combats of the 
Civil War, they would not be enemies one to the 
other but brethren, rejoicing in the glory and honor 
and strength of the nation which the Fathers cre- 
ated. 

Yes, my brethren, it must be recognized from 
what I have said that the American Lawyer, from 
the public point of view, is especially dedicated to 
the preservation of human liberty and upon him 
and the faithful discharge of his duties rests the 
hope of all the ages for its perpetuation. Ah! let 
us recognize this great truth and let us resolve the 
more and more, as we go about the daily affairs of 
our lives, to carry it in our minds and hearts in 
order more fully to meet the great responsibilities 
which rest upon us. Let its consciousness admon- 
ish us to put aside the fallacious suggestion that 
the Constitution has outlived its usefulness, that the 
country has outgrown the restraints which the Con- 
stitution creates, that as individual right is inimical 
to progress and liberty and a free government, such 
right should be destroyed, to be replaced by some 
strange combination of the many to the obliteration 
of all individual freedom. 

I know that at this particular juncture the dis- 
locations produced by the great war through which 
we have passed, the cost of high living, the diminu- 
tion of production and other interferences with the 
law of supply and demand necessarily consequent on 
the war have brought about an ephemeral condition 
as to the high cost of living which affords a fertile 
field for all sorts of chimerical suggestions, which sub- 
stantially assume the impotency of free government 
and the necessity for overthrowing it. Yes, I know 
further it is true to say that if the bountiful crop 
of demagoguery and of absolutely frivolous sug- 
gestions which this situation has stimulated be too 
seriously considered, fear for our free institutions 
may be engendered. But such fear can only be 
momentary if the great body of American freemen 
be brought into account. How can it be otherwise 
when we recall the millions of our fellow citizens 
who love their country, who appreciate the blessings 
which the individual liberty and representative 
government give, and are fixed in their purpose to 
perpetuate them? How can it be possible to feel 
the slightest doubt on this subject if additionally 
we bring before our minds, by way of illustration, 
some of the subjects which are embraced in the 
general considerations I have just referred to, that 
is, of the homes of all our land, of the churches in 
which the prayers of such a multitude of our people 
go up for blessings on our country, and of the 
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great body of men who by land and sea have so 
recently made it glorious by their splendid courage 
and self-sacrificing discharge of duty? 

While these considerations of the present situ- 
ation afford instant certainty, I must confess that 
sometimes, as my thoughts turn to the future and 
the vast probable increase in our population, to the 
infinite opportunity which liberty affords to those 
who misguidedly or with intentional wrong preach 
the destruction of our institutions under the guise 
of preserving freedom, a great dread comes to me 
that possibly some day in the future the forces of 
evil, of anarchy and of wrong may gather such 
momentum as to enable them to overthrow directly 
or indirectly the constitutional institutions which 
the Fathers gave us and thus deprive us of those 


Proposed Amendments to 
Constitution and By-Laws 
I 


Amendment proposed by Reginald Heber 
Smith, Chairman of the Special Committee on Legal 
Aid, which is given as one of the recommendations 
in the report of his Committee to be submitted at 
the 1921 meeting: 

That there be a standing committee on Legal Aid 
work, and to that end that Article IV of the Constitu- 
tion, in the fifth paragraph thereof, be amended by 
adding after the words “On Noteworthy Changes in 
Statute Law” the words “On Legal Aid Work.” 


Amendment proposed by Judge George T 
Page of Chicago. Amend Article VI, title “Dues” 
so as to read as follows: 
Each member shall pay to the Tre asurer annually 
such dues—which shall include the Journal subscription 
as shall be fixed from time to time by resolution of the 
Executive Committe All other publications of the 


Association shall be free of charge to the members. No 
person shall be in good standing or qualified to exercise 
any privilege of membership who is in default. The 
Executive Committee, in its discretion, may remit the 
dues of any member under special circumstances 


II] 


Amendments proposed by Thomas C. McClel 
lan, member of the Executive Committee 

1. Amend that part of Article IV of the Con 
stitution, providing for a General Council, to read 
as follows: 

A General Coun il consisting of one member from 





each state, to be annually nominated during the month 
of May, for election by the As ition at its next annual 
meeting, by the members resident of the respective states, 
by mail ballot, in the manner prescribed in By-Law XIII 
Upon the failure of the resident members of any state 
to nominate a member of the General Council, or upon 
the failure of the person so nominated to attend the 
annual meeting of the Association, the members from 
such state attending the annual meeting of the Associa 
tion shall nominate a member of the General Council for 
such state according to the pre stom. Vacancies in 
the General Council, occurring between the annual meet 
ings of the Association, may be filled by the Executive 
Committee without formal nvention of the committee 


2. Amend that part of At > IV of the Cor 
stitution, providing for a Vieos sresident from eac 
state and four other members to constitute a Local 
Council for such state (see second paragraph on 
page 4 of pamphlet copy of Constitution and By 
laws), to read 











blessings which have come from their possession 
But this pessimism is also only momentary for, lo! 
as I strain my vision to the dawn of the generations 
which are to come my heart rises with exaltatior 
and gratitude because it is given to me to see a1 
advancing force full of love for individual liberty 
and free government and fixed in the purpose t 
perpetuate them. Ah! as I look at its noble array 
confidence in the future ‘Bape acsured and | 
cannot but exclaim: “All hail, the American lawyer 
of the generations which are to follow! Come! 
Come in your allotted time so that individual lib 
erty may endure, representative government be 
perpetuated and the onlv safe and peaceful highway 





for the advance of demecracy in its true sense be 
hd . 


made certain 


A Vice-President for each state and four other mem- 
bers from such state, to be annually elected luring the 
month of May by the members resident of sucl 
constitute a Local Council for such state. The time and 
manner of such elections shall be as provided in By-law 
XIII. The Vice-President shall be ex-officio chairman 
thereof. The Vice-President shall report to the Com 
mittee on Memorials the deaths of members from his 


state, shall 





state. Vacancies in the Vice-Presidency or in the Local 
Council for any state shall be filled by remaining 
members of the Local Council for that state. The Vice- 
President shall promptly certify to the Secretary of the 


Association the names of persons chosen to fill vacancies 
3. Amend the By-laws of the Association, by 
idding thereto Section XIII, as follows 


Section XIII. (a) The balloting escribed in the 
Constitution for the nomination I f 

General Council from each state sh: 
respective Vice-Presidents of the respe 
shall be taken in each state during the n 
each year. On the written request « 
bers, filed with the Vice-President n i 
10th of on of each year, the Vice-Preside 
on the ballot prepared by him, under appropria 
the name or names < rf members ae 1 tor 
the General Council for such state, and not 
20th day of May of each year shall mai 
members therein a ballot upon which 
indicate their choice and promptly retu rn the 
Vice-Presi conn t. The member receiving the highest num- 
ber of votes shall be certified by the Vice-President to 





the Secretary of the Association before June 15, and his 
name shall be published in the next issue of the Journal. 
He shall be the nominee for member of the General 


Council from such state and shall be presented by the 
Secretary for election at the next annual meeting. 
(b) The balloting prescribed in the Constitution for 


the election of a Vice-President and four other members 
of the Local Council for each state sha e conducted 
by the Vice-Presidents of the respective states. It shall 
be taken at the time and in the manner prescribed for 
the nomination of members of the General Council, and 
one form of ballot shall be used both for purposes of 
nominating a member of the General ‘ neil and of 
electing a Vice-President and four other members of the 
Local Council. The person receiving the ghest number 
of votes for Vice-President and those re ng the higl 
est number of votes for members of the Local Council 
shall be such officers. The Vice-President lucting the 
election shall certify the results to the S« tary of the 
Association, who shall publish the names of the persons 
so elected in the next issue of the J l a 


failure of the resident members of a state to elect a 
Vice-President or a member or members of the Local 
Council, the members from such state attending the 
annual meeting of the 
elections. 


Association shall make such 





(c) The actual expenses of condi g tl lections 
provided for in this by-law shall be paid by t [Treasurer 
of the Association upon account certified the Vice 


. 
he respectiv e states. 


Presidents of t 
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THE LANGUAGE OF THE LAW 





efects in the 


Style of Lawyers, Some Illustrations, 


the Reasons Therefor, and 


Certain oe chihataaes as to Improvement. 


By URBAN 


ef Legislative Draftsman, Illinois 
I, 
HEN Shakespeare made Hamlet say to the 
grave-digge! 
Why may not this be the skull of a lawyer? 
Where now I quiddities, his quillets, 
His cases, his tenures, and his tricks? 


was paying the profession a real compliment; 
1 a compliment none the less because it was in- 
nded asa slur. A quiddity is defined by Webster 

. “trifling nicety,” and the word quillet is another 
rm of “quibble Both words seem to have been 
fairly common use three hundred years ago and 
Shakespeare used them to express the sharpness of 
he lawyer and | lity in the use of words even 
that day and time. For the ability of the lawyer 
confuse others by the use of words has long been 
he subject of proverbs. The reasons for this dis- 
tinction—or if you prefer, for this reproach—are not 
urd to find ; the in the lawyer’s training and in 
he work he is called upon to do. And yet, no mat- 
ter what else may be said of him, the lawyer, in his 
field—even as the physician and the priest in theirs 
resource of other men and 
wisdom of common men fails 
when the layman’s 
burns out, 


remains the 
vomen When t 
them and disaster is at hand, 
ll his mental fuse 


brain is overwork 
vhen the motor r of “Business” blows out its 
tires and piles up in the ditches of insolvency, when 
he human derelict is finally tossed upon the rocks 
by the stormy seas of life, then the lawyer 1s sent 
yr and his “quiddities” and his “quillets” are more 
han welcome; then the myriad complexities of 
human frailty, | the baffling chicanery of men, 
test out all “his cases, i tenures, and his tricks.” 
And yet it is not > purpose of this paper to 
praise the linguistic niml hienees of the lawyer, but 
rather to consider some of his defects. It is to ask: 
Why is it that the lawyer, who thinks and speaks 


the King’s English better than his fellows, falls be- 
low them when he writes it? Why does the lawyer 
seem to lose his mastery of words when he puts his 
pen, instead of his tongue, to the task of expressing 
them in statutes judicial opinions or in legaF 
documents? For it is an ancient charge that the 


lawyer, as compared to other writers, is prolix and, 
muddy in his literary style and is unduly given to 
the over use of words 

But discussing such a subject is no easy task. 
For teaching others the art of writing—and espe- 
cially is it true of writing laws—has ever been 
recognized as a difficult and dreary job; difficult 
and dreary alike for both teacher and scholar. More- 
over, he who undertakes the task is likely to be 
marked down as an Egoist for his pains; he runs 
the risk of being called a pedantic preacher. Es- 
pecially does he run this risk in this day and time, 
when the world is full of preachers and nobody 
stops to listen; when everybody gives his neighbor 
advice on every topic under the sun and nobody 


pays the slightest heed. Just as a current example 
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one might mention the fact that almost more books 
have been written about the war than there were 
soldiers who fought in it; while the River of Ink 
about the Treaty and the League of Nations flows 
on and on even though all those who were the real 
actors in the great drama have silently gone back 
to work. 

There is another point about our task which 
must be kept in mind; it must be carried out with 
a nice delicacy and a subtle sense for the Egotism 
of others. For it is quite true, as the grammarian 
Goold Brown has said: 

It is even impertinent to tell a man of any respecta- 
bility that the study of his native language is of great 
importance and interest; if he does not from the most 
obvious considerations feel it to be so, the suggestion will 
be less likely to convince him than to give offense.’ 

Nevertheless, this most laborious and ex- 
haustive of all students of English grammar pro- 
ceeds in more than a thousand pages of fine octavo 
print to tell his fellow men how important the 
study of their native English really is. Indeed, in 
spite of the difficulty and delicacy of the task 
great many others have done the same thing, for 
the list of books on the Art of Writing is endless. 
There are books on writing poetry, there are books 
on writing prose, there are books on writing scien- 
tific English, on writing business English, on writ- 
ing orations, on writing plays,—on writing every 
kind of English except (so far as I know) on writ 
ing legal English. Everybody seems to have as- 
sumed that all lawyers write good English, even 
though everybody knows pretty well that they do 
not. One of the purposes of this paper is to call 
attention to the lack of such a book rather than to 
supply it. And if in discussing the subject, this 
paper too should seem to preach, it is done with 
fear and trembling; for although words are to be 
loved when they are well used, yet even more does 
the active man love deeds best. 

And so without further explanation or intro- 
duction let us come to grips with our subiect 

William Caxton was not only our first English 
printer, but he was also an observant and care- 
ful writer and one of the first English authors to 
be interested in keeping pure the style of his mother 
tongue. In the year 1490 he published a trans- 
lation of the Aeneid from the French and in the 
preface to his book he refers to the literary style of 
some of the writers of his time, and says: 

For in these days any man that is in any reputation 
in this country will utter his communication and matters 
in such manner and terms that few men shall understand 
them; and some honest and great clerks have been with 
me and desired me to write the most curious terms that 
I could find. And thus, between plain, rude and curious, 

I stand abashed.’ 

These words were written before the discovery 
of America, and yet the reader will notice how clear 
the meaning is and how entirely the words are 
~~ 9, Grammar of English Grammars, 10th Ed., 1881, p. 94. 


2. Quoted in “Words and Their Uses,” by Richard Grant White, 
p. 17. 
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written in the English of today. For the purpose 
of getting a good sample of the legal English of 
that time | turned to the Acts of Parliament, passed 
during the seventh year of the reign of Henry VII, 
which was also the year 1490, and there I hit upon 


an Act to provide for “The penalty of a captain or 
soldier retained to serve the King in his intended 


wars, not doing tl 
Act as thus stated is clear and 


statute goes on 


purpose of the 
concise; but the 


King 


t his ambassadors 


For as much as it is notoriously known that the 
to his great costs and eharges, hat sen 


to Charles his adversary of rance, to have had cor 


venient peace witl im, and to have his right without 
effusion of Christi blood, wl was refused; where 
fore the King, by the grace of G in whose hands and 
disposition resteth all victory, hath determined himself 
to pass over the sea into his realm of France, and to 
reduce possession thereof by the said grace to him, and 


to his heirs, Kings of England, rding to his right 
ful title... .° 
This quotation gives less than a third of the 
first sentence of the statute Che sentence goes on 
and on in terms and phrases strangely like those of 
modern legislators, until we come finally to the real 
business intended, where it is said: 


MAINED by the author 


BE IT THEREFORE OR y 
I THAT 


ity of | 
etc. 
One can 

clerks” of whom Caxton speaks were not the 
lawyers of his time; and if that author—in referring 
to the men who “uttered their communication and 
matters in such ma that men 
shall understand them did not have in mind the 
gentlemen who sat in | 
A hundred years after Caxton we find Shakes- 
peare speaking of the lawyer ir manner shown 
by the quotation already given, and we realize what 
was thought about tl of the lawyers 
in the Golden Age of Elizabeth Two 
years more the name of 
Blackstone—a y great lawyer, but a lawyer who 
was an exception to the rule, for he wrote in a 
clear and fascinating h so that laymen 
have read him with unceasing interest 
century and a half 
cized language of lawvers 
lawyers who wrote the 


this present Parliament any captain 


o if the “great 


he Ip wonderin 


rms few 





hundred 
pass, and we come upon 


very 


style, so muc 
for over a 
imself often criti 
Speaking of the 


*arliament he said: 


the 


To say the truth, almost all the perplexed questions, 





almost all the niceties, intricacies d delays (which have 
sometimes disgraced the Englis vell as other courts 
of justice), owe their origin not to the common law itself 





but to innovations that have been made in it by Acts 
Parliament, “overladen,” as Sir Edward Coke expresses 
it, “with provisos and additions and many times of a 


sudden penned or corrected by men of none or very little 
judgment in the law.” 

This indictment is though law 
yers no doubt will find their alibis. It is easy to 
think some up; and yet they ot wholly good 
for the lawyers are responsible the 
the written law 

In my work for the Illinois Constitutional Con 


wordings 


y 
4 


vention I have read and used many books on the 
subject of drafting | but ne book, though it 
is hardly more than a pamphlet, stands alone (in 

‘ ts phi ic treatment of the 


some respects ) tor 1tsS Dp 


subject. It is cal 


I Xp! ssion,’”* and 


was written by George Cood member of th 
4 Statutes at I \ 4 
Printed Law \ 1 Brigt 























Inner Temple, and submitted in 1843 as a part 
a report presented to Parliament Che words 
Coode are so pat for the subject n nd, tl 
} 
can hardly be omitted, for he say 
There is apparently a notion ar g amateurs that 
legislative language must be t 
Certain anti pnrases are apparent 
be essential to law writing A re 
neverthel “provided also,” “it 
ful,” “is hereby authorized, empow 
“nothing in any act or acts to the « y 
ing,” et et seem to constitute atior 
drawing Acts of Parliament 
The author here lays his I 4 I 1 aetre 
} i ’ 
which somehow always persists ppeare 
the old statute of Henry VII I ( 
served in this year of grace at t 
Springfield, or wherever the w ie! 
legislators is considered An this criti 
truly says 
It vever, a clear mistal k " s 
absurd styl c as it is, al \ ! e 
to adhere t t, he > sanction < t 
It is to be observed that after all not gt is re 
quired than that instead of an extended ar ngruous 
style, the cor n, popular structure iin Engl 
should be adhered to 
These criticisms of Blackstone and Coode seem 


fair enough, and the lesson to be learned is obvious 
Yet the form and style and wording of our statutes 
have been changed but little—t thing ofl 
being improved—in five hundred 

This matter of drafting laws eally a oe 
part of our subject and it may well neern our 
thoughts. Indeed, it may be trul 1 that the 
form and style of our written laws make up a chief 
cause for complaint against the nguage of the 
lawyer. For laws, like the poor, are not only always 
with us, they are above us and aro us and al 
most reach within us. They must | read and 
obeyed—and therefore understood laymen as 
well as lawyers; since ignorance of the law excuses 
no man. For obvious reasons theref laws should 
be as clear and simple as possibl Yet, strangely 
enough, it is in this matter of writi1 vs that the 
lawyer often reaches and surpa t limits of 
human capacity. If you.take up the present Consti 
tution of the State of New Yorl may read a 
single sentence from Article 8, Sect 10, begin 
ning 

All certificates of indebte 

ssued it t pation of the collecti 

which covers a full page of print e is 


far too long to quote, for it contains 462 rds witl 











out a single break; it is more than five times as 
long as the entire Ten Commandment vhich have 
altogether 91 words. 

Modern law books are full oT ¢ mpies f a 
like kind, for leed our constitutions and statutes 
seem to vie with each other in ar e to | long 
winded and complex. Two further examples ll 
suffice. The first is from Section 34 ticle 4 of 





the Constitution of Illinois. Here is 1 
single sentence containing 494 wor t the 
tence is concerned with a complex ar ficult 
ject matter which would be hard t nderstand if 
stated in the simplest terms. This sentence would 
occupy more than one-third of a column of an 


average newspaper, and consequently it defies being 
when read 
The Constitution of Oklahoma has many illustra 


tions of 1] 


over! na ver ao 


understood even 


this character; it is full of sentences « 
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7 ed to four hundred words. out forecasting it to ourselves in some sentence form 
Pigg Fe ered as the prize in this Sentence length in business messages demands con- 
ies 4s 4 ’ ee .” * . a sideration in order that the best results may be secured. 
Ss I ae p WECtE 7, of that As a general rule, sentences should be short, because short 
, tutio! provist clause to another sentences are more quickly and easily understood than 
ce cont S Let the lawyers who long sentences. A sentence containing not more than 
Pa F ‘ to these examples and fifteen words is called a short sentence.* 
er if the t meant by the language If fifteen words is a short sentence, what then 
Cont bsolutely not one— _ is to be said of the sentence of 494 words in the 
eve ¢ ting in such a style, no Illinois Constitution, or the sentence of 352 words 
. } subiect or how involved the in the Bill to Foreclose a Railway Mortgage? 
to be ex One must admit that this In concluding the first part of this paper let us 
o ¢ t it certainly seems justified; call—as an expert witness on the literary style of 
- wi e such examples may be lawyers—an authority whose opinion carries 
oi tem ten in the English language. weight. More than thirty years ago the late Bar 
not riting vs that the stvle of rett Wendell wrote his famous treatise on “Eng 
ers has be ed vriting every- lish Composition.” It has been called an “epoch 
o else prove the point let us take making book” and is a work that practical lawyers 
> wind bes nodern law books. (as well as other men who write) may study with 
and | . Pace 1109. there constant interest and profit. He refers at consider 
sa le ellinge house for a term of able length to the habit of judges of using inter 
« » tort ; nended for general Minable sentences in their written opinions. He 
One de t crit e its use it is far too speaks also of the prolixity of the style of the aver- 
val . lized in the body of our age lawyer and criticises the “appalling” manner 
oe ‘ PS rm, weg in which legal English is so often written. He says 
But ¢ £ £ e used prove Q . 
rness t sm here 1 le One para At one time it was my fortune to read a good deal 
é ot die of law; even after I had learned what the technical terms 
S * , e meant, | found the greatest trouble in understanding the 
S Pr t t ire upon this books Not long ago a friend sent me a _ sentence 
f t t ent s ‘ rears from a respectable legal periodical. He described it as a 
, ; 1s mean than if the beautiful expression of legal English, and here it is: 
é racravh be the said rent shall be in ar- At the risk of being tiresome I am giving the 
4 pil ‘ aiu it the ‘ : . ° : , : 
it rs?” The lifference in meaning or ‘S¢ntence in full, because I believe Wendell is en- 
( ofines t one form savs in 18 words’ tirely fair in his implication that the quotation is a 
f hat the ot 8 Ina book written nearly 00d example of modern “legal English.” 
e “aes vet a hook of e “The comparatively recent introduction of sleepin 
¢ nunare £ yet aii the ’ I g 
s tect he ‘ evislative draftsman in his cars upon the great highways of travel, as a means of 
Sast-thy ee 5 “ , public conveyance, while it marks a new era in the history 
eC V wing quota of common carriers of passengers, and signalizes the ad- 
l I vancement of the age in the attainment of the luxuries 
S Fy ; ually multiply of refinement and wealth, yet on account of the unique 
~ terms the ts } ely. it would and peculiar features of the system as it exists, both with 
1 scom consists rather in the use reference to the railroads that employ them, and to the 
ol soa j But the ordinary traveling public that enjoy their guperior comforts and 
, r writer can imitate facilities, there have arisen interesting questions of law, 
we: lee touching the responsibility of such companies, for the loss 
f or theft of the goods, luggage, and valuables of pas- 
Certainly tl this critic seems entirely sengers, upon which there exists, among the bench and 






bar, an undesirable, and, it would seem, needless amount 


' lair 1f appli S¢ 1 A ' . 4 
The ot book referred to is Foster’s ot uncertainty not to say, diversity of legal sentiment.” 
. , , . . (p. 225) 
“Federal Pract th Edition), which will be = ‘ wine , 
recognized need at pular law book Wendell makes the same criticism of the opin- 
recogegniz l Ss a y¥ Used Opule < ) ) 2 - 

In ¢ there is 4 ai forms for pleadings. and 10ns often written by judges and quotes a very 

Ali i ic > & - i < ‘ iS - } « Sr « e - 7 . .e . Ya 
OFT WP a EE Se > long sentence from an English opinion written in 

n page <O*# pe s a form for a Bill of 4 . 

Foreclosure of way Mortgage The third 1842, and says, by way of conclusion: 
paragraph « nt single sentence If the learned judge who laid down the law about 
Met: Shae a ees pleas of set-off had given a little attention ‘+o the 
which cover page of fine print; 8 - a 

sane : i . , principle of unity he would have bettered his opinion 
the sente t has 352 words. It has without hurting his law; at all events, he would have 
ifteen or s - | more than a score said exactly what he did say, but in such a manner that 

f mod i ‘ TH Che fourth para- an ordinary human being could understand that he was 

ea +] f . le sentence. which uttering something other than a string of technical words. 
oy * 1 , Bot! If the gentleman who wrote about sleeping cars had given 

Gare iS oe ea potn the principles of composition a tenth part of the con- 

f these ex epe re taken from mod sideration he gave the legal questions in hand, he might, 
ern lav t it quite true, as Goold by the simple exercise of good sense, have produced an 
Brown has stat man could imitate this essay that an ordinary human being could read. 
stvle “without ridiculous You will read in that book of Goold Brown’s to 

Of course S that counting words in which reference has been made so many times, that 
sentences is to prove our case; and yet Henry VIII, who seems never to have done things 
this matte e lencth seems to be the by halves, caused a law to be passed by Parliament 
“maxi ' erwer On this point a commanding the English Grammar written by one 
recoen , { t t text-book William Lily to be everywhere adopted and taught. 
aawe Indeed, the King went further, for he became in 

“ory , exorescion. We name at least one of the editors of the book which 

€ a I l ian - - tw 
annot s to telephone a customer with- was called “King Henry’s Grammar.” The privi- 
~ Goold Brow f Eng ars,” p. 1064 6. “Hand Book of Business English,” Hotchkiss and Kilduff, p. 58. 
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lege of publishing (and no doubt the profits too) 
was patented by the Crown. Goold Brown states 
that so far as he was able to learn when he wrote 
his book in 1832, the old act was still in force in 
England—at least it had never been repealed. It 
is not so easy in these days to do such things; 
nevertheless, we, as lawyers, still have a practical 
interest in striving for correctness in such matters. 
II. 

The first part of this paper concerns itself 
chiefly with some illustrations of the defects in the 
written style of lawyers. We come now to con- 
sidering the why and the wherefore of these defects 
and—with grave modesty—to offering some sug- 
gestions as to their cure [It has been said that 
our subject has been called dreary, and yet it need 
not be dreary if it is properly presented. As a 
proof of this there may be cited an admirable mod- 
ern book on rhetoric and style recently published by 
the Oxford University Press and written by two 
men who have largely helped to compile the great 
Oxford Dictionary. The book is called “The King’s 
English,” and in the preface you will find both the 
reasons for this dreariness and the ways to avoid it 
clearly pointed out, for it is there said: 

It is notorious that English writers seldom look into 

a grammar or composition book; reading of grammars is 
repellent, because, being bound to be exhaustive on a 
greater or less scale, they must give much space to the 
obvious and unnecessary ; and composition books are often 
useless because they enforce their warnings only by fab- 
ricated blunders against which every tiro feels himself 
quite sate. 

It is “notorious,” say these authors, that Eng 
lish writers seldom consult a book on grammar or 
composition. Is this not even more true of lawyers? 
How many lawyers who write briefs or other docu 
ments requiring unusually careful statement ever 
consult such a book once to the hundred times they 
consult their law books? How many lawyers, for 
example, know and apply in their writing the 
proper for those fundamentally different 
methods of expression—the loose and the periodic 
sentence? How often do they stop to consider 
questions of syntax, which is defined as “the con 
struction of sentences;” or to consider the laws of 
good use which apply to adverbs, prepositions, 
to conjunctions, to participles and infinitives, to 
relative pronouns and to all the other parts of 
speech? These things, no doubt, sound academic 
and dreary; and yet when convincing argument is 
to the fore, or clearness of expression is desired, 
they are often more important than piled up cita 
tions of cases. In this book which has just been 
mentioned you will find proof that these things are 
not so dreary or so remote or so impracticable as 
they sound. The book is made up on an excellent 
scheme, for it consists almost entirely of what the 
authors call “Blunders that observation shows to 
be common.” Accordingly, you find in this 
book most of the great names of the last century 
Emerson, Lowell, Thackeray, Balfour, Meredith 
all quoted to show how bad English and bad gram 
mar will sometimes be found in good company 

But our special concern here is with the char 
acteristic faults of the literary style of lawyers, and 
some of these faults will now be considered in some 
detail. The chief fault of lawyers is certainly that 
of prolixity. Webster defines “prolix” as “extend 
ing to great length,” and then in a note he says: 
“Prolixity is one of the worst qualities of style.” 
There are, of course, deep and subtle reasons for 


uses 


will 











the prolixity of what lawyers write—reasons which 
lawyers do not generally realize or understand 
They lie chiefly in two ever present factors; a cor 


stant and inherent complexity of subject matter 
and an impelling urge toward guarded and cautiou 
language. It may be from experience, it may | 


from instinct—but the lawyer uses his pen as 
it were an old-fashioned breech-loading musket; he 
is always afraid of the “kick” when the thing gos 
off. Lawyers who are intellectually honest wi 
recognize this tendency toward proli in thei 
own experience, and will constantly n thei: 
guard against it. 

A clear example of what is here meant is found 
in the life of Jeremy Bentham, a lawyer who i 
almost as famous in English law as Blackstone him 
Bentham has been greatest law 
reformer who ever lived in any country, 





self. called the 
and it is 
generally conceded that the form and style of the 
modern Acts of Parliament are largely due to his 
writing and his influence. He became famous by 








publishing in 1776 his celebrated on 
Government,” and he continued to write volumin 
ously for nearly sixty years until his death in 1832 


He was constantly thundering against the prolixity 
of statute law. During his earlier years he wrot 


clearly and well, but as the years went by and he 
grew older, he gradually lost his sense of style, 


until his later works became most difficult to read 
Ilbert, one of the leading modern writers on legis 
lative drafting, who for many years has acted as 
parliamentary counsel to the British Treasury, in 


discussing Bentham’s influence on legislative draft- 
ing, Says: 
Bentham in his early years wrote admirable English, 
terse, lucid, vigorous, racy, pungent t in his later 


years his eccentricities grew upon him until he became 
almost unreadable, except as interpreted and translated 
by such favorable disciples as Dumont.’ 





It was, no doubt, to take a fling at lawyers in 
general, rather than at one of the greatest of them, 
that made Fitzgerald exclaim: 


What would have become of Christianity if Bentham 
had had the writing of the Parables 
Bentham’s case was exaggerated, but his faults 
85 
in a less degree became the faults of many lawyers 


because 
move 


be- 


and judges. Their style becomes crabbed 
they are excessively cautious, because they 
so slowly as to make their readers tired, and 
cause they insist upon explaining what 
explanation. 

What I am trying to convey here has been well 
expressed by John Stuart Mill, who was a great 
authority on rhetoric and the art of writing, as 
well as a famous critic of government and laws. He 
was also speaking of Bentham when he said 


needs no 


He could not bear, for the sake of clearness, and the 
reader's ease, to say as ordinary men are content to d 
a little more than the truth in one sentence and correct 


he whole of the qualifying 1 


it in the next arks whicl 
he intended to make he insisted upon imbedding as paren- 
theses in the very middle of the sentence itself. And thus 
the sense being so long delayed, and attention being re 

quired to the accessory ideas before the principal idea had 
been properly seized, it became diffic without some 





practice to make out the train of thought.’ 

Mill was a philosopher as well as a very learned 
critic and there is a wealth of meaning for lawyers 
in his words. Does he not here express a cogent 
criticism of most lawyers’ writing? Do they not 
also insist on “imbedding” their qualifying remarks 


1. Mechanics of Law Making, p. 96 


2 Dissertations and Discussions— Bentham 
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he middle of the sentence, before the main idea 
been “properly seized ?” 

Professor Hill Harvard, perhaps the greatest 
erican rhetori liscusses this subject of pro- 
ty in a way t w its importance in writing. 
speaks of lawyers and gives a famous quotation 






seems still good advice for them, although 
re than 100 years have passed since it was 
- ke n . 
H ; , , 
} “Mr. Jones said Chief Justice Marshall on one 
asion, to an attorney who was rehearsing to the Court 
me elementary principle from Blackstone’s Commen- 
ries, “there are me things which the Supreme Court 


the United States may be presumed to know.” 

is quotation is taken by Hill from a text-book 
“The Theory Preaching,” and some of the 
ice of this | 1y well be taken to heart by 


vyers as wel preachers The quotation 
es on: 

Be generous, therefore, to the intelligence of your 
earers Assume s nes that they know the Lord’s 
Prayer Do not te the Ten Commandments as if 
ey had been revea to you instead of to Moses. The 
Sermon on the Mount is a very ancient specimen of 
moral philosophy; do not cite it as if it were an enact- 
ment of the last Congress [he Parables are older than 
the “Meditations’ f Aurelius Antonius; why then re- 
hearse them as if 1 the proof-sheets of the first edi- 
tion In a word uffer the minds of your audience 

be more nimb! r own, and to outrun you?” 
[It is easy enough to be critical, but have we not 
heard sermons 1 read lawyers’ briefs—which 
eminded us of the well known quotation: 
You say an indisputed thing in such a solemn way! 


Another chief defect ix the writing of lawyers 
s the fact that they use circumlocution rather than 
traight, blunt spe They prefer to go round a 
subject with their words rather than straight to it. 
1 their use of language they prefer a steam shovel 
rather than a spade—and then they neglect to cast 


iway the rubbish. Here again we can cite with 
rofit an eminent modern authority, Sir Arthur 
Quiller-Couch, the famous professor of English 


lge University. He has written 
and essays—but nothing bet- 
the “Art of Writing.” In 
ind any lawyer 
to what he calls 


iterature at Cambri 
much—novels, poetry 
ter than his treatise on 
that book he devotes a chapter- 
vho has not read it is the poorer 
‘Interlude: On Jargon.” 

I will not ask pardon for making extended quo- 
tations from this book because to do so will carry 
us On OUr way [he author seems particularly to 





have in mind the lawyer and the draftsman of legal 
English when h concerning Jargon: 


e says 


Caution is its father, the instinct to save everything 


and especially trouble; its mother, Indolence. It looks 
precise, but is not. It is in these times safe; a thousand 
men have said it before and not one to your knowledge 


is becoming the language 
the medium thru which 


has been prosecuted for it It 


j of Parliament; it has become 

boards of Government, County Councils, Syndicates, Com- 
mittees, Commercial Firms, express the processes as well 
as the conclusions their thought 


And he illustrates his meaning by an example 
which is certainly a common one: 
Has a Minister to say “No” in the House of Com- 
mons? Some met constitutionally incapable of say- 


ing no; but the Mir conveys it thus: “The answer to 
: the question is negative.” That means “no.” Can 
, you discover it t anything less, or anything more 
; except that the speaker is a pompous person? 
i It is in what Quiller-Couch calls “Jargon” that 
Ed 


8. Hill, Principles of Rhetoric, p. 323 


lawyers most offend. They have a cautious drag- 
net method about their work, and they carry the 
same method into their writing. To quote this 
author further: 


As a rule Jargon is by no means accurate, its method 
being to walk circumspectly around its target and its 
faith, that having done so it has either hit the bull’s eye 
or at least achieved something equivalent and safer. 

Have you begun to detect the two main vices of 
Jargon? The first is that it uses circumlocution rather 
than short straight speech. ... The second vice is that 
it habitually uses vague, woolly, abstract nouns rather 
than concrete ones. 


By way of conclusion Quiller-Couch gives what 
he calls “two extremely rough rules to avoid Jar- 


gon :” 
The first is: Whenever in your reading you come 
across one of these words—case, instance, character, 


nature, condition, pursuant, degree—whenever in writing 
your pen betrays you to one or another of them, pull your- 
self up and take thought... 

For another rule just as rough and ready but just 
as useful: Train your suspicions to bristle up whenever 
you come upon “as regards,” “with regard to,” “in respect 
of,” “in connection with,” “according as to whether,”— 
and the like. They’are all dodges of Jargon, circumlocu- 
tions for evading this or that simple statement; and I say 
that it is not enough to avoid them nine times out of ten 
or ninety-nine times out of a hundred. You should never 
use them. 

Under the first rule the author has in mind the 
“vague, woolly, abstract nouns rather than concrete 
ones,” concerning which he has already spoken. A 
little thought will indicate how often such words 
are used by lawyers, and yet a little care will usually 
prove how these words may be avoided and the 
writing improved; for such words are mostly used 
because they are handy dodges of a tongue or pen, 
whose thought is itself not sharp and clear. Take 
the words “case,” “instance,” or “character”; they 
are all (usually) grab-bags into which we stuff rag 
ends of ideas whenever we do not care to be accu- 
rate and specific. Like Charity, they cover a 
multitude of sins; and hence they find frequent 
use. The phrases quoted by the author under the 
second rule are even less to be excused. It is sel- 
dom that such phrases as “in respect of,” or “as 
regards” really help the meaning of what is written ; 
they are usually a sort of spring-board, used for 
jumping from one idea to another. No doubt it 
will sometimes be necessary to use such words or 
phrases; but let the writer be frank with himself 
and recognize he is being vague rather than clear, 
that he is being abstract rather than concrete, that 
he is dealing with the general rather than the 
specific; or that he is using one or more of the 
phrases which Quiller-Couch condemns, as a sort 
of coupling-pin for his thoughts. 

It will, of course, be obvious that the lawyer 
cannot always accept these suggestions. But where 
is the lawyer who can stand up boldly and plead 
“not guilty” to an indictment for using “Jargon” as 
it is pointed out in these quotations? Where is the 
literary lawyer who will not improve his style if 
he keeps such things in mind? 

It may be admitted—indeed it must not only 
be admitted but asserted—that the lawyer’s prob- 
lem in writing is a difficult one. Whether he has 
to write a statute, a deed, a will, or what not, the 
lawyer must do more than the average writer; he 
must make what he writes (as I have heard it put) 
“fool-proof.” Indeed, not only “fool-proof” but 
“knave-proof.” A lawyer must so word his docu- 
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ment that it will be 
The average writer does not 
average 
words, he so writes that his words ought not to be 
misconstrued; but the lawyer must so write that 
his words cannot be misconstrued. To put the mat- 
ter another way, the average writer may expect and 
demand good faith—that is, an honest intention 
to get at the meaning of what is written—from 
his reader. The other hand, must 
anticipate bad faith on the part of many of his 
readers and must guard against it; he must so write 
that the reader who is seeking some other meaning 
than the natural méaning of the words used, will 
be foiled in his purpose. Especially must the law 
yer constantly anticipate the astute attack of other 
lawyers in an effort to destroy or muddle up the 
meaning of his words 

3ut conceding this, it is the major thesis of 
this paper—as will be inferred from what has gone 
before—that lawyers do not give due attention to 
the detailed business of what Quiller-Couch calls 
“Art of Writing.” Every lawyer thinks that he 
can write English, forsooth because he is 
clever with his tongue; but nimbleness with oral 
words is not enough Roget, the famous author 
of the “Thesaurus of Er h Words,” called at 
tention to this fact in the admirable introduction 
which he wrote to his book nearly three quarters 
of a century ago. There is no doubt that 
had in mind writing as distinguished from speaking, 
when he said: 


impossible to misconstrue it 
| 


have this problem; he 


need only write for the reader. In other 


lawyer, on the 


gC od 


Roget 


However distinct may be our views, however vivid 
our conceptions, or however fervent our emotions, wé 
cannot but be often conscious that the phraseology we 
have at our command is inadequate to do them justice 
We seek in vain the words we need and strive ineffectually 
to devise forms of expression which shall faithfully por- 
tray our thoughts and sentiments. The appropriate terms 
notwithstanding our utmost efforts, cannot be conjured 
up at will. Like thé spirits from the vasty deep they 
come not when we call. 





It has already been said that lawyers use writ- 
ten words and seritences as if they were to be 
spoken orally; that is their chief mistake. Conver 
sation is at its best when it is a hit and miss affair 
often conveyed by a glance, a gesture, a tone, or 
even a pause. It is 4 truism to say that what is well 
spoken may have ant abominable style if written. It 
is easy to apply a simple test; let anyone listen to 
the debates of a political assembly or a convention, 
and then let him read a stenographic report of the 
same speeches. What was clear and forceful when 
spoken will often appear disconnected, redundant 
and even ungrammatical when printed. 

We must never forget the magic of the spoken 
It is as diffetent from the written word as a 
man is from his phdétograph; indeed, the writing is 
after all but a picture for a word. The ancient 
Greeks, who were, and still remain, the great mas- 
ters of the literary world, knew the deep differ- 
ence between speéch and writing With them 
these two arts of ofatory and rhetoric were carried 
to the highest point reached by man; and yet with 
them the two arts were always separate and dis- 
tinct. Indeed this must be so. The spoken word 1s 
a living, breathing thing which fights for its life 
in the hurly-burly, and give l-take, of talk. It 
is the natural, instinctive means of expression of 
the human being, compared to which the written 


word. 








word is highly artificial. In talk t r more pet 
sonalities are alwavs contending On the t] 
hand, writing is alw: what lav rs « 

parte proceeding” there is only o1 side repre 
sented. There is no opportunity riting S 
talk, for instantaneous question M 
over, the spoken word cannot easily be smother 
out, or 1! it is, it bobs up again ina ment, to | 
repeated and repeated until its point ! 

If one listens to a heated argument ~ 
outsider—between even common men, what in 
pression does one get? Particular words are 
stressed and repeated and repeated agai ntil 
doubts of the speaker’s meaning have been cleare 
up. The person spoken to cat the 
meaning intended than he could av getting wet 
if he stood out in the rain—he is drenched 11 
shower of words But written words cannot be 
used so lavishly; one by one they must ] s before 


the reader’s eye and each must make its point or 


fail, for there is no bringing up of reserves, as 11 
a battle. Perhaps this point can be mad ear by 
illustration If an address is spoket nstead of 
written, the speaker—if he is experie1 i—will see 
from the faces of his audience the points they d 
not readily understand and will go back and ver 
the ground again. If a paper is re tl thor 
to an audience, he can by emphas 1 stre nd 
voice control go part way in this ction I 

nally, if the audience should read t me matter 


in type, they would probably be |! pressed 
certainly they would not get the me meaning or 
impression as if either of the other 1 methods 
were employed Taken in the rde1 f their 
effectiveness therefore, there are thre grades in 
expression; first, the oral address nd, if the 
author reads what he has written nd third, if the 
reader does all the work and must interpret for 
himself. 

It is just this difference betwee: ral and 
written words which makes the ictated brief 
such an atrocity That document is a mongrel 
which has speech for its father and writing for its 
mother; and it exhibits all the vice ! none oft 
the virtues of its parents. Such a document shows 
an utter failure to realize the techr ie which lies 
in the art of writing, for there is technique in 
writing English, and especially i riting legal 
English, as this paper has tried to show. It is a 
technique which can only be acquir: e tence 
and effort and laborious attention t etails; it does 
not come with the profession, as many iwyers 
think. 

This paper is already over-long, but we ar 
coming to the end. Its purpose was to show that 


lawyers in their writing overlook—as beneath no 
tice—what have been the “subtle. and in 
considerable elements of style.” I kr vhat som 
of the lawyers who read this will be saying in their 
hearts; that it is all very pretty, but is academic 
and has very little to do with the everyday busi 
ness of the lawyer. If this paper has not already 
made clear that these things of which we have been 
speaking are really of the greatest importance, it 


called 


cannot do so by further argument 

One further opinion on the point will be giver 
from a book written nearly two thousand years ago 
The words are quoted from Quintillian, the greatest 
of Latin rhetoricians, he whom the Romans called 
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of the restless youth.” He 





re the : ttle to be respected who rep- 

t I barren; in which, unless 

faithfully lay t undation for the future orator, 

superstructu! 1 raise will tumble into ruins. 

irt nex to the young, pleasant to the old, 

t compani f the retired and one which in ref- 

to every ki f study has in itself more of utility 

how. Lett therefore despise as inconsider- 

; ' 

[Is not this statement as true now as it was in 
when Cice vas the leading lawyer of 
as well ; the best grammarian of his 
And yet how many lawyers ever concern 
selves with these “little things?” How many 
yers ever stop to parse a sentence? To repeat 
iestion that ha en asked before: How many 
yers ever consult once a book on grammar or 
good use of Eng , where they consult a law- 
a hundred times? A short examination of 
t many lawys rite will answer these ques- 







tions without further search. It must be admitted 
that the lawyer too often is a careless writer; and 
he, before all men, might write well if he but strove 
to do it. But he does not strive; he “dangles” his 
participles, he “splits” his infinitives, he scatters 
his auxiliary verbs, he leaves his relative pronouns 
and adjectives to die of starvation far removed from 
their antecedents; his various parts of speech are 
often not on speaking terms with their best friends. 
And when it comes to making sentences, he piles 
phrase upon phrase and clause on clause (“imbeds” 
them, as Mill has called it) until what he produces 
is as uninviting and as hard to penetrate as those 
rows upon rows of barbed wire, tangled deep with 
weeds, which used to stand before the outposts of 
Verdun. As a result, when he gets through a para- 
graph of a Bill of Equity, or a section of a statute, 
he is, as Wendell has pointed out, “far beyond 
where any human being retains the slightest idea 
of what all this means.” 
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By Epcar Bronson TOLMAN 


Constitutional Law.—Impairment of Contract— 
Exemption of Insurance Money from Debts. 








Bank of Mind Clement, Admx., Adv. Op. 

79 

+f 

An act of Louisiana passed in 1914 undertook 
exempt from bts of the assured the avails 
insurance upot s life when payable.to his 
tate Prior to t passage of this act defend- 

t’s intestate t ut two policies on his life 
th loss payable to his executors, etc., and his ad- 
inistratrix collected the stipulated sums. The 
inks sought t ct the insurance to their 
aims, maintaining that the act if construed and 
pplied so as to exempt such funds would impair 
e obligations of t r contracts. The Supreme 
ourt of Louisiana sustained the statute and the 
se was reviewed writ of error to that court. 
he opinion v vered by Mr. Justice Mc- 
eynolds who cited the following from the opin- 
n of Chief Justi Marshall in Sturges v. Crown- 
sl ield (4 W he / 

What is the « tior f a contract, and what will 
mpair it? It w ficult to substitute words 
which are more intellig or less liable to misconstruc- 
tion than those wl re to be explained. A contract is 
in agreement lertakes to do, or not to 

a particular him to perform his 
undertaking, and t f course, the obligation of his 
contract. . . y vy which releases a part of this 
bligation must, in t teral sense of the word, impair 
+> ee not true that the parties have in 
view only the ssession when the contract 
is formed, or that its ligation es not extend to fu- 
ture acquisitions i try, tale and integrity consti- 
tute a fund w conf trusted as property 
itself. Future a t s are, therefore, liable for con- 
tracts; and to relea them from this liability impairs 


their obligation 


In conformity with the principles thus laid 
wn by Chief Justice Marshall and those by Mr. 





Justice Woodbury in Planters’ Bank v. Sharp, 
6 How. 327, Mr. Justice McReynolds declared that: 
So far as the Statute of 1914 undertook to exempt the 
policies and their proceeds from antecedent debts, it came 
into conflict with the Federal Constitution. 

Mr. Justice Clarke dissented but did not state 
the grounds of his dissent. 

The case was argued by Mr. Hampden Story 
for the Bank and Mr. J. D. Wilkinson for the Ad- 
ministratrix. 

Criminal Law.—Evidence, Returns. 

Amos v. United States, Adv. Ops. p. 316. 

Defendant was indicted for the removal and sale 
of whiskey without the payment of the tax required 
by law. Before any evidence was offered the de- 
fendant presented a petition for the return of certain 
property which the District Attorney intended to use 
in evidence at the trial and which had been seized by 
the government officers in a search of defendant's 
house and store made unlawfully and in violation of 
his rights under the Fourth and Fifth Amendments to 
the Constitution. 

The application was denied. On the trial of the 
case two deputy collectors of internal revenue testified 
for the Government that they went to the defendant’s 
home and, not finding him there but finding his wife, 
told her that they were revenue officers and had come 
to search the premises for violations of the revenue 
law; that thereupon the wife opened the store and 
the witnesses found secreted bottles of “blockade 
whiskey,” and that going into his home they found 
secreted other bottles of illicitly distilled whiskey 
They admitted on cross examination that they did not 
have any warrant for the arrest of the defendant nor 
any search warrant to search his house and that the 
search was made during the daytime in the absence 
of the defendant, who did not appear until after the 
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search had been made. A motion was made to strike 
out this testimony which was denied. 

The opinion was delivered by Mr. Justice Clarke, 
who held that the search of the defendant’s home by 
government agents without warrant of any kind was 
in plain violation of the Fourth and Fifth Amend- 
ments to the Constitution and that the denial of the 
petition and of the motion to exclude the property 
and the testimony relating thereto was prejudicial 
error. To the claim of the government’ that the mo- 
tions came too late because the jury had been im- 
paneled, and the trial to that extent commenced, the 
court held that in view of the fact that the sworn 
petition of the defendant was not in any respect ques- 
tioned or denied, the petition was not too late and 
that the motion was timely. 

Mr. H. H. Obear argued the case for the de- 
fendant and Mr. W. Herron for the Government 


Navigable Waters—Control of. 
Economy Light & Power Co. v. United States, 
Adv. Ops. p. 487. 

The United States brought suit 
Power Company for an injunction to restrain it 
from constructing a dam in the Desplaines River 
just above the point where the Desplaines joins the 
Kankakee to form the Illinois River, without the 
approval of the location and plans by the Chief of 
Engineers and Secretary of War of the United 
States on the ground, first, that the river bed where 
the dam was being constructed was the property of 
the United States, and, second, that the Desplaines 
River was a navigable waterway of the United 
States and the proposed construction of a dam 
therein was in violation of the Act of Congress de- 
claring it unlawful to build any dam or other struc- 
ture in any navigable waterway without the ap- 
proval of the Secretary of War. 

The substantial defense was that the Desplaines 
River at the site of the proposed dam was not 
navigable in fact and not within the description 
“navigable river or other navigable water of the 
United States” as employed in the act referred to. 

The Circuit Court of Appeals, Seventh Circuit, 
affirmed a decree of the District Court, N. Dist. 
Ill., finding that the Desplaines was a navigable 
waterway of the United States and enjoining the 
construction of the dam. Both courts found that 
in its natural state the river was navigable in fact 
and that it was actually used for the purposes of 
navigation and trading in the customary way and 
with the kinds of craft ordinarily in use for that 
purpose on rivers of the United States, from early 
fur trading days (about 1675) down to the end of 
the first quarter of the nineteenth century. It was 
part of a well known route by water called the Chi- 
cago-Desplaines-Illinois route running up the Chi- 
cago from Lake Michigan to a point on the west 
fork, thence westerly by water or portage, accord 
ing to the season, to Mud Lake, thence to the Des- 
plaines River near Riverside, two miles, thence 
down the Desplaines to the confluence of that river 
with the Kankakee where they form the Illinois 
River, thence down the Illinois River to its junction 
with the Mississippi. During said period the fur 


against the 


trade was regularly conducted upon the Desplaines 
River and supplies for the early settlers were trans- 
ported in large quantities between Chicago and St. 
Louis by 


canoes and other boats of light draft. 








The American Fur Company navigated this route 
until about 1825 after which it was disused. 

Since 1835 a number of dams have been buil 
in the Desplaines and a considerable number of 
bridges span the river, but these obstacles are no 
founded on any authority from Congress or the 
State. The opinion was delivered by Mr. Justice 
Pitney who said: 


ot 


The public interest in navigable streams of this char- 
acter in Illinois and neighboring states, and the Federal 
authority over such as are capable of serving commerce 
among the states, do not arise from custom or implica 
tion, but have a very definite origin. By Article 4 of the 
compact in the Ordinance of July 13, 1787, for the gov- 
ernment of the territory northwest of the river Ohio, it 
was declared: “The navigable waters leading into the 
Mississippi and Saint Lawrence, and the carrying places 
between the same, shall be common highways, and for- 
ever free, as well to the inhabitants of the said territory, 
as to the citizens of the United States, and those of any 
other states that may be admitted into the Confederacy, 
without any tax, impost or duty therefor.” 

The learned Justice cited the various provisions 
of the Acts of Congress affirming the above quoted 
provisions of the ordinance of July 13, 1787, and 
said: 

There can be no doubt that the waters of the Chicago- 
Desplaines-Illinois route “and the carrying places between 
the same” constituted one of the routes of commerce in- 
tended by the ordinance and the subsequent acts referred 
to, to be maintained as common highways. It did not 
make them navigable in law unless they were navigable 
in fact, but declared the public rights therein so far as 
they were navigable in fact; and it is curious and in- 
teresting that the importance of these inland waterways, 
and the inappropriateness of the tidal test in defining our 
navigable waters, were thus recognized by the Congress 
of the Confederation more than eighty years before the 
court decided The Daniel Ball, 10 Wall, 557, 563, and 
more than sixty years before The Genesee Chief v. Fitz- 
hugh, 12 How. 443, 455. 

Discussing the character of the ordinance of 
1787, it was held to establish public rights of high- 
way in navigable waters not capable of repeal by 
the States. As to the question of navigability the 
opinion says (approving the Ball case): 





natural state, is 
tor com- 
con- 


The test is whether the river, in its 
used, or capable of being used, as a highway 
merce, over which trade and travel is or may be 
ducted in the customary modes of trade and travel on 
water. Navigability, in the sense of the law, is not de- 
stroyed because the water course is interrupted by 
occasional natural obstructions or portages; nor need the 
navigation be open at all seasons of the year, or at all 
stages of the water. 

The attention of the court had been called to 
the fact that the Supreme Court of Illinois had held 
that the Desplaines in its natural condition was not 
a navigable stream and that a writ of error brought 
to review that decision was dismissed by the 5u- 
preme Court because no federal question was in- 
volved. In regard to that decision the opinion says: 

Of course the decision does not render the matter res 
judicata, as the United States was not a party. The dis 
trict court in the present case treated it as not persuasive, 
because it appeared that evidence was wantin 

present here; and we cannot say that the court below 
erred in not following it. 

As to the effect of the 
the learned Justice said: 

The Desplaines river, after being of practical service 
as a highway of commerce for a century and a half, fell 
into disuse, partly through changes in the course of trade 
or methods of navigation, or changes in its own condition 


g which is 


non-user of the stream 


partly as the result of artificial obstructions. In conse- 
quence, it has been out of use for a Seonties d years; but a 
hundred years is a brief space in the life of a nation; im- 


provements in the methods of water transportation, or in- 
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methods of 


eased 


cost in trar meg pe may 
store the usefulness this stream; since it is a natural 
terstate waterway, it is within the power of Congress 
ve it at tl expense; and it is not difficult 





believe that maz ther 
] 


» in like condition, 
1 require only the exer l 


control to make 
among the 


dei Fin eae 


merce 


em again imj 





A tates If they are 1 . is tor Congress, 
: t the courts, so to declar of Congress is 
early evidence l, in the present 
ase at least, nothing remains but to give effect to it. 
he case w gued for the United States by 


lwin as 
and by 


Assistant to 
Frank H. Scott 


Clarence N 
Attorney General, 
1e Power Compan 


S ; 
opec ial 


Mr. 





Res Judicata 

Adv. | ps. p. 475. 

Oklahoma filed a bill in the Su- 

United States to establish the 
oundary line that State and Texas. The 
that the third article of a treaty con 


bill averred 
cluded February 22, 1819, ratified and proclaimed 


Oklahoma 7 
The State of 
yreme Court of the 


i éxzas, 


between 


February 19, 1821, between the United States of 
America and the King of Spain, established the 
undary line between Texas, then a part of Mex- 


co, and the U States, as following the south 
ranch of the River; that after Mexico had 
become independent a treaty was concluded in 
1821 and ratifie ipproved in 1832 between the 
Inited States \merica and the United Mexican 
States, by which the validity of the Spanish treaty 
confirmed; that in 1837 Texas was recognized 


ren 


Was 


as an independent republic and in April 1838 a 
treaty concluded, ratified and proclaimed between 
: the United States and the Republic of Texas by 


which the boundary thus established 
by the Republic 
Texas was admitted to 
the territory properly 


fully belonging to the 


was accepted 
Texas as binding; that in 1845 
the union as a State with 
included within and right- 
Republic of Texas; that by 





the Act of Congress approved May 2, 1890, estab- 

shing a temporary government for a part of 
the territory adjoining the State of Texas on the 
north under the name of the Territory of Okla- 
homa, the existence of a controversy between the 
United States and the State of Texas as to owner- 
ship of the land lying between the north and south 


Red River was recognized and it was 


forks of the V 
the act 


provided = ut should not apply to such ter- 
ritory until the title should be adjudicated and de- 
termined to be in the United States, and that by 
said act the Attorney General was authorized and 
directed to commence in the name and on behalf 


of the United States and to prosecute to final de- 


termination a suit equity in the Supreme Court 
against the State Texas. Such suit was filed in 
1895 and after a full hearing the Supreme Court 
found and decreed that the territory east of the 
100th meridian ngitude west and south of the 
river now known as the north fork of the Red 
River, along the south bank of the Red River and 
of the south fork of said river, did not belong to 
the State of Texas but was within the exclusive 
jurisdiction of the United States. In 1906 by Act 


of Congress the Territory of Oklahoma and Indian 
Territory were Imitted into the Union as the 
State of Oklah« 

The State Texas appeared in the instant 
case and asserted that the treaty by its legal mean- 


ing and effect fixed the boundary line between 
Texas and the United States in the middle of the 
main channel of the Red River and of the south 


ar 





fork of that River. The United States by leave of 
court intervened and set up its interest as trustee 
of Indian allottees with respect to certain portions 
of the bed of the Red River, and as owner in its 
own right of a large part of the bed and of numer- 
ous islands therein, and supported the contentions 
of the State of Oklahoma as to the true construc- 
tion of the treaty of 1819 and as to the effect of the 
final decree in United States v. Texas. At the 
same time it was brought to the attention of the 
court that, because of the recent discovery and 
development of gas and oil deposits in the bed of 
the river in the land in dispute, serious conflict had 
arisen between parties claiming title from the State 
of Texas and others claiming title from the State 
of Oklahoma, and that there was danger of the 
exhaustion of the gas and oil deposits pending the 
determination of the questions at issue between the 
parties and danger of conflict between claimants 
under them, and thereupon, on motion of the 
United States concurred in by the State of Okla- 
homa and consented to by the State of Texas, a 
receiver was appointed to take possession of that 
part of the river bed lying between mid-channel 
and the south bank and within the disputed oil 
field. Testimony was taken and returned and the 
question to be decided was stated by the court as 
follows: 

(1) Is the decree of this court in United States v. 
Texas, 162 U. S. 1, final and conclusive upon the parties 
to this cause in so far as it declares that the Treaty of 
1819 between the United States and Spain fixed the 
boundary along the south bank of the Red River? 

(2) If said decree is not conclusive, then did the 
Treaty of 1819 construed in the light of pertinent public 
documents and acts, fix the boundary along the mid- 
channel of Red River, or along the south bank of said 
river? 

Mr. 

the court. 

In regard to the question of res judicata he 

said: 

The general principle, applied in numerous decisions of 
this court, and definitely accepted in Southern Pacific R. 
Co. v. United States, 168 U. S. 1, 48, 49, is that a question 
of fact or of law, distinctly put in issue and directly de- 
termined by a court of competent jurisdiction as a ground 
of recovery or defense in a suit or action between par- 
ties sui juris, is conclusively settled by the final judgment 
or decree therein, so that it cannot be further litigated in 
a subsequent suit between the same parties or their privies, 
whether the second suit be for the same or a different 
cause of action. As was declared by Mr. Justice Harlan, 
speaking for the court in the case cited (p. 49): “This 
general rule is demanded by the very object for which 
civil courts have been established, which is to secure the 
peace and repose of society by the settlement of matters 
capable of judicial determination. Its enforcement is 
essential to the maintenance of social order; for the aid 
of judicial tribunals would not be invoked for the vindica- 
tion of rights of person and property if, as between par- 
ties and their privies, conclusiveness did not attend the 
judgments of such tribunals in respect of all matters 
properly put in issue and actually determined by them.” 

The parties stipulated that the entire record 

in the former decision of the Supreme Court 
should be considered in evidence for all purposes. 
Upon an examination of this record the court de- 
clared that the jurisdiction of the court over the 
subject matter was put in issue by demurrer to 
the bill in that case, decided in favor of the juris- 
diction and set at rest by the making of the final 
decree. Jurisdiction of the court over the parties 
was declared to be conclusively established by the 
appearance of both parties and participation in the 
pleadings and the hearing. Identity of parties was 
declared to exist between the former suit and the 


Justice Pitney delivered the opinion of 
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present one so far as concerns the proprietary in- 
terest involved, and as to governmental jurisdic- 
tion the State of Oklahoma was declared to have 
succeeded to the title and rights formerly held by 
the United States and therefore to be in privity 
with it. It therefore remained only to consider 
whether the question or fact” now in con- 
troversy, namely, the location of the boundary line 
with respect to the course of the Red River was 
put in issue and directly determined in the former 
case and it was held that that very question was so 
put in issue and determined. 

The opinion contains a most interesting his 
torical review of the various treaties, the negotia- 
tions of the contracting parties, the entries in Mr. 
Adams’ diary and other historical documents, and 
if serious doubt ever did exist as to. the 
the former decision, that doubt is wholly dissipated 
by the review of the which the learned 
writer of the opinion sets forth 

Having decided, therefore, that the decree was 
res judicata, the court declared it unnecessary to 
consider any of the questions discussed as to the 
proper construction of the treaties and ordered a 
decree submitted for the carrying of the decision 
into effect. 

This case is another in that notable series of 
cases where the jurisdiction of the Supreme Court 
of the United States has been exercised to deter- 
mine, between sovereign states, boundary line dis- 
putes and other controversies which might have 
resulted in war between the states unless’in the 
Articles of Confederation and in the Constitution 
such controversies had been made a matter of 
judicial cognizance and a tribunal designated to 
decide them according to law and justice. Such a 
surrender of state sovereignty to the judicial de- 
partment has never in our history been found to 
be injurious or derogatory to the dignity or self 
respect of the State governments. It has always 
stood and will always stand as a living argument 
in support of those who have endeavored to mini- 
mize the chances of war by the substitution of jus- 
tice for force in controversies between nations. 

The case is perhaps unique in respect to .~ 
method and extent of the use of a receivership i 
such a controversy 

The case was argued by Mr. S. P. Freeling for 
the State of Oklahoma, by Messrs. C. M. Cureton 
and Thomas Watt Gregory for the State of Texas, 
by Mr. Leslie C. Garnett for the United States and 
by the Messrs. Leslie Weldon Bailey and A. H 
Carrigan for the landowners 


“right, 


scope of 


evidence 


Safety Appliance Act.—Proximate Cause. 

Lang, Admx. v. New York Central Railroad C. 
Adv. Op. p. 465 

This action invoked the Federal Safety Appli 
ance Act as the ground for recovery. Sec. 2 of 
that act declared that it should be unlawful to use 
in interstate commerce any car not equipped with 
an automatic coupling device which should oper 
ate by impact and which would not require any 
one to go between the ends of cars to uncouple 
them. Plaintiff’s intestate was a brakeman on a 
freight train of the defendant railroad company. 
He was on the front end of three cars being “kicked” 
to a sidetrack on which a loaded crippled car had 
been switched preparatory to being unloaded. In 
the discharge of his duty to stop his cars before 
they should reach the crippled he took up his 








position on the front end of the forward car an 
applied the brakes, but did not succeed 
them. While thus engaged the cars can 
and because of the lack of a bumper a 
apparatus on the crippled car the brakeman’s feet 
and legs were crushed and he subsequently dic 
irom these injuries. If the crippled car had bee: 
equipped with a proper draft bar, coupler an 
bumper, the collision wold not have resulted 
injury. He knew the condition of the crippled car 
and had no duty in relation to it except to kee] 
away trom it. 





The trial court entered judgment upon a ver 
dict of $18,000 in favor of the plaintiff and denied 
a motion for a new trial. The App late division 
sustained the judgment by a divided court. The 


Appeals of the State of New York re 
directed the complaint 
it to the Su 


Court of 
versed the judgments and 
to be dismissed. The case was broug 
preme Court of the United States by certiorari 
The plaintiff contended and the trial court held 
that the defective car “was in use” within the 
meaning of the statute, that such use without such 
equipment was “unlawful” and was the proximate 
cause of the injury, relying on the Layton case 
243 U. S. 617). The defendant contended that 
“the proximate cause of the accident was the fail- 
ure of the deceased to stop the cars before they 
came in collision with the defective car. The ab- 
sence of the coupler and drawbar was not the 
proximate cause of the injury, nor was it a con- 
curring cause ;” and relied on the Conarty case 
(238 U. S. 243) and this contention was upheld by 
the New York Court of Appeals. The determina- 
tion of the proximate cause of the injury was 
therefore the pivotal point of the case 
The prevailing opinion was delivered by Mr. 
Justice McKenna. The learned Justice reviewed 
the Layton case and quoted with approval its declara- 
tion that the Safety Appliance Act 
“makes it unlawful for any carrier engaged in inter- 
state commerce to use on its railroad any car not equipped 
as therein provided,” 
and that by this legislation 
“the qualified duty of the common carrier is expanded 
into an absolute duty in respect to car couples” and by 
an omission of the duty the carrier incurs “a a Po to 
make compensation to any employee who is injured by it.” 
In the language next quoted the learned Faction 
discloses his point of departure from the view of 
the trial court and the point of debate between the 
prevailing and dissenting opinions: 
But necessarily there must be a casual rel 1 between 


the fact of delinquency and the fact of injury, and so the 


concluding words are, expressing the 
| 








-ase declares. Its 
condition of liability, “that carriers are liable to employees 
in damage whenever the failure to obey these Safety 
Appliance Laws is the proximate cause of injury to them 
when engaged in the discharge of duty.” The plaintiff 
recovered because the case came, it was said, within that 
interpretation of the statute. . 

There is no doubt of the duty of a carrier under the 
statute and its imperative requirement, or of the conse- 
quences of its omission. But the inquiry necessarily 
occurs, to what situation and when, and to what em- 
ployees, do they apply? 

Turning from the 

ing opinion says: 

In this case the movement of the colliding car was in 
the daytime, and the situation of the defective car was 
not only known and visible, but its defect was known by 
Lang. He therefore knew that his attention and efforts 
were to be directed to prevent contact with it. He had 
no other concern with it than to avoid it. “It was not,” 
the trial court said, “the intention of any of the crew (of 


law to the facts, the prevail- 
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ar) ft sturb, couple onto, or move the 
And in reg the application of the doc- 
proximat se to the facts it is said: 
was the duty ft crew and of Lang to 


the colliding r, and to set the brakes upon it “so 


: | 1€ ct w crippled car” 
That duty he failed to perform and if it may be 
that notwithstanding he would not have been in- 
red if the car ed with had been equipped with 
wbar and answer, as the rt of appeals 
ered “Still t llision was not the proximate re- 
f the defect.’ ir, in other words, and as ex 
sed p the Conarty Case. that the collision 
ler the evidence t be attributable to a violation 
tl [ law ut 1 i they heen 
lied with. it (+ llision) would not have resulted 
the injury t S¢ 
Mr. Justice ( ke dissented and with him 
curred Mr tice Day 
he dissenting opinion emphasizes the provi- 


\ppliance Act of 
hich declares it to be “unlawful” for 


Congress, 
an interstate 
any car not equipped with 


itomatic coupler nd that any employee injured 
any car not so equipped should not be held to 
ive assumed the risk of injury by continuing to 
rk after the unlawful use of such a car had been 
ught to his knowledge, and that in such case 
employee sh¢ be held to be guilty of con- 
butory negliget nor to have assumed the risk 


dissent was 


his employment lhe 
propositi nm Tt t tl e 

terred to was 

e common I: 


irned justice in 


based upon 
of the legislation 

upplant the qualified duty of 
iw with an absolute duty.” The 
ted that by of cars not 
ymplying with the standards thus declared, rail- 
oads incurred a liability to make compensation to 
ne injured as nsequence of such use; that the 
uty was absolute and that the penalty could not 
“the exercise of reasonable 


purpese 


the use 


e escaped merely 


ire.” He cited ny cases supporting his main 
proposition which he phrased as follows: 

It is plain that the principle of the cases quoted from 
is, that carriers should be held liable to employees in 
damages whenever failure to obey the Safety Appliance 
Laws is the proximate cause of injury to them when en- 
gaged in the discharge of their duty 


In answer to the postulate of the prevailing 





opinion that the car in question was “out of use,” 
he said: 

It seems to be t theory of the opinion of the court 
that, because the nductor realized the danger there was 
in the defective car, and aimed to avoid moving it, there- 
fore it was not “in use” by the company within the mean- 
ing of the Safety Appliance Acts 


condition as 
loading, was 
a yard so crowded 
to time in the 
reasonably be said to 
To allow such 
so short and 


But a car in jangerously defective 
this one was, which, for ¢ 
| kept for days, perhaps for weeks, in 
' that it was necessar move it trom time 
ordinary yard cannot 
have been “out of juring that time 
a car to be placex an unloading track, 


nvenience in un 


Swit ing 


] 


crowded that a ht excess of speed in moving other 
cars, or a slight defect in the brakes, or a moment of de- 
lay in applying them, might result, as it did in this case, 
in the injury or death of employees, cannot reasonably 


be said to be keer hacar “out of use.” Asa matter 


iy 





of fact, the defect ar was ually in use in a most 
real and familiar w n the very day of the accident; 
for, on that day ading of it, which had been com- 
menced before, w mpleted while it was on the “house 
track” on which tl lent occurred. . . . 

It would be diff conceive of a case in which the 
negligence of the master could be a more immediate and 
proximate cause of injury to a servant than it was in 


this case. 





The case was urged by Mr. Hamilton Ward 
for plaintiff in error and by Mr. Maurice C. Spratt 
for defendant in error. 

Workmen’s Compensation Act.—Discrimi- 

nation 

Lower Vein Coal Co. v. Industrial Board of In- 
diana, Adv. Ops. p. 383. 

Prior to 1919 Indiana had a» Workmen’s Com- 
pensation Act which was elective. In 1917 it was 
amended so as to exempt railroad employees engaged 
in train service from its provisions. In 1919 it was 
made mandatory as to all coal mining companies in the 
state and as to municipal corporations. It still re- 
mained permissive as to all other employers. 

The coal company brought suit in the District 
Court of Indiana to enjoin the enforcement of the com- 
pulsory provisions of the amended act. 

Mr. Justice McKenna delivered the opinion of the 
court and stated that the sole question presented by 
the act was the validity of those provisions which 
made it compulsory as to coal companies and per- 
missive as to all others, the claim being that there were 
other employments equally as hazardous as coal min- 
ing as to which the act was not made compulsory; 
that it did not apply at all as to railroad train men and 
that the classification therefore rested on no sound or 
just basis. On the trial of the case a wealth of sta- 
tistical detail was given as to the methods of coal 
mining ; the causes of accidents, the nature of the risks 
of employees and the number of casualties and deaths, 
as well as similar statistics as to other industries, con- 
cerning which the opinion said “the length and char- 
acter of the report and tables of statistics preclude 
summary.” 

The opinion declares that these controversies of 
fact and the controversies as to the appropriate rem- 
edies for them 

were matters for the legislative judgment and that judg- 
ment is not open to judicial review. Legislation 
is impelled and addressed to concrete conditions deemed 
or demonstrated to be obstacles to something better 
dependent in the legislative consideration upon their dis- 
tinctions in some instances, upon their identities in others, 
and associated or separated in regulation. And 
this is the rationale of the principle of classification and 
of the cases which are at once the results and illustra- 
tions of it. 

It was also claimed that the law discriminated 
because it included within its terms all the company’s 
employees whether engaged in the hazardous part of 
the business or not; that if it might be justified as to 
those who work underground, it could not be justified 
as to those who worked above ground. In reply to 
this contention the court said: 

The contention has a certain speciousness, but cannot 
be entertained. It commits the law and its application to 
distinctions that might be very confusing in its admin- 
istration, and subjects it and the controversies that may 
arise under it to various tests of facts, and this against 
the same company. 

Certain employers’ liability acts and the cases in 
adjudication thereof were cited and distinguished. 
Speaking of these two classes of acts the court said: 

They both provide for reparation of injuries to em- 
ployees, but differ in manner and effect; and there is 
something more in a compensation law than the element 
of hazard.—something that gives room for the power 
of classification which a legislature may exercise in its 
judgment of what is necessary for the public welfare 

: and which cannot be pronounced arbitrary be- 
cause it may be disputed and “opposed by argument and 
opinion of serious strength.” 

Decree of Indiana District Court affirmed. 
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EDWARD DOUGLASS WHITE 

The ninth Chief Justice of the Supreme 
Court of the United States has pronounced 
his last judgment. 

The record of his life is now before that 
great tribunal which men call History and 
there will be no dissent from the opinion 
which will there be recorded. 

To the service of the ministry of Justice, 
in its greatest temple, he gave a mind richly 
endowed with wisdom, a soul dauntless for 
the right as he saw it, and a heart so warm 
and generous that the austerity of his high 
position was tempered by a rare considerate- 
ness and an exquisite courtesy. 

EDR et 
WILLIAM ALEXANDER BLOUNT 

News of the greatly regretted and un- 
expected death of President Blount came just 
as the JOURNAL was going to press, and hence 
too late for proper editorial notice. We trust 
in a subsequent number to have such mention 
as the death of one who was honored with the 
highest position within the gift of the Asso 
ciation naturally requires. 

EE 
THE BAR AND THE ELECTION OF 
JUDGES 

It is a truism that judges should be chosen 
according to fitness and capacity and not be- 
cause of their political affliations. It would 
be universally considered an outrageous offense 
for a judge, in making up his decision, to take 
into consideration whether the parties litigant 
belonged to his own or another political party, 
and yet the conscience of the community has 
not yet reached the point of wholly ignoring 


such a question in deciding how to vote for 
rival candidates for judicial office nominated 
by party machinery and placed on the ballot 
in party columns. There can be no doubt that 
when the judicial candidates are on the same 
ballot as the candidates for political office, party 
ascendancy, and not superior fitness, frequently 
determines the choice. 

It ought to be the particular duty of the 
bar to uphold the vitally important principle of 
non-partisanship in the selection of judges and 
to advocate the re-election of those who have 
proved their fitness for the great tasks com- 
mitted to the judicial department. Unless this 
duty is performed it will be impossible to pre- 
serve a free and non-partisan bench. In the 
smaller commi:nities such a task is compara- 
tively easy. Men and women have a more 
general acquaintance with judges and judicial 
candidates, and the lawyer is more truly the 
adviser of the community. His advice is more 
effectively given and more willingly received. 
Undoubtedly the bar has great influence in 
such communities upon the nomination and 
election of judges. 

In the large cities, however, the condition 
is otherwise. The political parties are more 
intensely organized. They are able to control 
the nomination of candidates more completely 
than in the smaller communities. The citizen 
does not generally participate in the making 
of such nominations, and even the lawyer, who 
is more vitally interested than anyone else in 
the election of fit judges, has little influence 
in selecting the party nominees. To such a 
pass have we arrived that there is, generally 
speaking, no such thing as the election of 
judges by popular vote in the larger cities. 
The vote is but a choice between candidates, 
neither of whom may be qualified. In such 
circumstances we have that worst of all sys- 
tems—appointment to judicial office by those 
least able to appoint according to merit, and 
least willing to apply the principles of non- 
partisanship. 

Recent events in Chicago have empha- 
sized the importance of guarding the bench 
and have demonstrated that the bar, properly 
organized and fully awakened to a plainly vis- 
ible danger, can be relied upon to respond to 
the call of duty and can be the decisive factor 
in the defeat of those who threaten the inde- 
pendence and integrity of the bench, but the 
application of such vitally important principles 
as election acording to fitness and the stability 
of the tenure of office of those who have been 
found to possess such fitness, ought not to rest 
upon an uncertain basis. It ought not to re- 
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re a gross attack upon the judicial institu- 
n which threatens its destruction, to arouse 
movement in support of these principles. 

In many communities judges are ap- 
inted for life, or good behavior, by executive 
ithority. The arguments against this method 
re of course familiar and rest upon the fact 
it there are times when the executive is as 
reless of his duty as are the political bosses. 
he objections to such method of appointment 
e removed by limiting the right of the execu- 
e to appoint only from a list of qualified 

persons recommended to him by a body prop- 
rly constituted for the purpose. Massachu- 
setts is a notable instance of the successful 
peration of such a system. 

In the debates on this subject in recent 
Constitutional Conventions, a suggestion has 
een made that the Governor should appoint 
from a list of persons certified to him by the 
udges of the Supreme Court, they in turn to 
select from lists of qualified persons certified 
to them by the nisi prius courts. If any such 
ystem be adopted, ought not the lawyers of 
the community be the persons who from 
their own number select and certify to the 
‘ourts or to the appointing power those whom 


they regard as qualified for judicial service? 


PROGRAM OF CINCINNATI MEETING 

We print in this issue the program of the 
Forty-fourth Annual Meeting of the Associa- 
tion. The gentlemen charged with the impor- 
tant duty of arranging it are to be congratu- 
lated upon the success of their efforts. There 
is a great deal more difficulty in arranging a 
rounded and satisfactory program for an im- 
portant meeting lasting several days than ap- 
pears to one who simply peruses the finished 
product. The one we are printing shows how 
well these difficulties have been overcome. 

It presents a prospect of real profit and 
pleasure to those members who decide to at- 
tend. The list of distinguished speakers is 
alone a guarantee that they will be richly re- 
paid; and when to this is added the advantage 
of the discussions of important subjects with 
which Sections and Committees and associated 
bodies concern themselves, the argument for 
attendance, to those who can possibly do so, 
would seem to be overwhelming. 

A program for a meeting of several days 
naturally demands provision for recreation. 
Those who go to Cincinnati may rest assured 
that delightful opportunities for relaxation will 
be presénted. That city has many places and 
objects of interest which will repay a visit; 
and there is to be an all-day excursion to Day- 
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ton, Ohio, which promises to be very enter- 
taining. 

As stated in the last issue, arrangements 
have been made for a reduced railroad rate 
for members and the dependent members of 
their families. The method by which this re- 
duced rate can be secured is given in a state- 
ment from a railroad source, reprinted in this 
issue in connection with the program of the 
meeting. Those contemplating attendance 
would do well to read it carefully; also the 
information about hotel accommodations. 





THE KANSAS EXPERIMENT 


In another column will be found an article 
on the Industrial Court of Kansas, written by 
a distinguished jurist who had much to do 
with the drafting of the statute, with its crea- 
tion, and with the administration of its work. 

This article will be followed by another 
written by an able and sincere critic of the 
law. The formal debate in these columns will 
then be closed by a rejoinder to be written by 
an advocate of the law and a believer in the 
success of the experiment. 

This experiment is one of the utmost im- 
portance and interest to the profession. If it 
proves to be a success it will have enlarged the 
judicial domain to dimensions never before 
attained, and will have substituted justice for 
force in that portion of the industrial field 
which is declared to be affected by the public 
interest. It may be destined to be a failure. 
It may not be an effective method of securing 
a cessation of industrial strife, or it may not 
be worth the price. 

The question of success or failure cannot 
be decided by academic argument alone. That 
question will be decided by the manner in which 
the experiment is worked out. 

The Kansas Industrial Court is now the 
laboratory where theory is being put to prac- 
tical test. 


CONTRIBUTIONS 


The board of editors wish the members 
of the Association to feel that the Journal is 
a forum in which every question of broad 
interest to the profession in general may be 
discussed. Articles and letters are welcomed 
and those who send them may be assured that 
they will receive prompt and careful attention. 

Articles cannot alwa¥s be published in the 
number following their acceptance. Those who 
send them, however, may rest assured that 
material which is found available will appear 
at the earliest possible date. 



























PROGRAM OF ANNUAL ASSOCIATION MEETING 


Cincinnati, Ohio, August 31 and September 1 and 2 


MEETINGS 


All meetings of the Association except on 
Wednesday evening will be held in the Ball Room 
at the Hotel Sinton. The Wednesday evening 
meeting will be held in Convention Hall, Hotel 
Gibson. 

The Executive Committee 
day, August 30, at 8:30 p. m., 
ine Floor), Hotel Sinton. 

The General Council will meet in the Parlor F 
(Mezzanine Floor), Hotel Sinton. The first meet 
ing of the General Council will be held on Wednes- 
day, August 31, at 9:00 a. m. 

REGISTRATION 

The Offices of the Secretary and Treasurer will 
be located in the Hotel Sinton, Tea Room, (Main 
Floor) and will open for registration of members 
and delegates and for the sale of dinner tickets, on 
Monday morning, August 29, at 10:00 o'clock. 

BUSINESS PROGRAM OF THE 
ASSOCIATION 
Wednesday Morning, August 31, at 10 O’clock 
Ball Room (Main Floor) Hotel Sinton. 
Addresses of welcome on behalf of Ohio State 


Bar Association: Harry J. Davis, Governor of Ohio, 
and John Galvin, Mayor of Cincinnati. 


will meet on Tues- 
in Parlor F (Mezzan- 


Announcements 

Report of the Secretary 

Report of the Treasurer 

Report of the Executive Committee 

Nomination and Election of Members. 

The President’s Address 

Address by Sir John Simon, of London, Eng- 
land, former Attorney General and Secretary of 
State for Home Affairs. 

State delegations will meet in the Ball Room 
(Main Floor) Hotel Sinton at the CLOSE of this 
session to nominate members of the General Council, 
and to select nominees for Vice-President and Local 
Council for each State. 


Wednesday Afternoon, August 31, 2:00 O’clock 
Ball Room (Main Floor) Hotel Sinton. 
2:00 p. m. 


Annual Business Meeting of Ohio State 
Bar Association 

Joint Session of American Bar Associa- 
tion and Ohio State Bar Association. 
Address by Harry M. Daugherty, 
Attorney-General of the United 
States 


Wednesday Evening, August 31, at 8:00 O’clock 
Convention Hall, Hotel Gibson. 


4:00 p. m. 


Address: “Our Brethren Overseas,” John W. 
Davis, of New York, former Ambassador to Great 
Britain. 

Presentation of Memorial Minute upon the late 
Chief Justice of the United States. 
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Election of the General Council 
Reception in the Ball 
Floor) Hotel Sinton 


9:30 p. m Room (Mai: 


Thursday Morning, September 1, at 10:00 O’clock 


Ball Room (Main Floor) Hotel Sinton. 


Reports of Sections and Committees Thi 
names of Chairmen are given below 
The consideration of the Reports will begi 


promptly at 10:05 o'clock 


SECTIONS 


10:05 a. m. 
10:10 a.m 
10:20 a. m 
10:30 a. m 


Comparative Law. Robert P. Shick. 
Judicial Section. Charles A. Woods 
Legal Education. Elihu Root 

Patent, Trade-Mark and Copyright 


Law. A. C. Paul 
10:40a.m. Public Utility Law. Bentley W. War 
ren. 


10:50a.m. National Conference of Commissioners 
on Uniform State Laws Henry 


Stockbridge. 


11:00.a.m. Conference of Bar Association Dele- 
gates. Stiles W. Burt 
COM MITTEES 
11:10a.m. Professional Ethics and Grievances 


Edward A. Harriman, 


11:20a.m. Commerce, Trade and Commercial 
Law. Francis B. James 

11:40a.m. International Law. Charles Noble 
Gregory. 

11:50a.m. Insurance Law. Arthur Vorys 

12:00 m. Publicity. Martin Conboy 

12:10p.m. Memorials. W. Thomas Kemp 

12:15 p.m. Jurisprudence and Law Reform. Ever- 
ett P. Wheeler. 

1:00 p.m. Adjournment. 


2:30 p.m. Excursion (to be announced later) 


Thursday Evening, September 1, at 8:00 O'clock 


Ball Room (Main Floor) Hotel Sinton 

Address: “Without a Friend,” Charles S 
of Colorado, former United States Senator 

Reports of Committees. The names of Chair- 
men are given below. 


Chomas, 


9:15 p.m. Admiralty and Maritime Law. Robert 
M. Hughes. 
9:25a.m. Noteworthy Changes in Statute Law. 


Thomas I. Parkinson. 
Drafting of Legislation 
Draper Lewis. 


9:35 p.m William 


9:40 p.m. Uniform Judicial Procedure. Thomas 
Wall Shelton. 
9:50 p.m. Adjournment. 


Friday Morning, September 2, at 10:00 O’clock 
Ball Room (Main Floor) Hotel Sinton. 


A Symposium on the general subject “The Ad- 
ministration of Criminal Justice,” under three sub- 
topics as follows: 

10:05 a.m. “Unenforceable Law,” by Raymond B. 
Fosdick, of New York. 
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‘am. “The Illegal Enforcement of Criminal 
Law.” by Luther Z. Rosser, of 
Georgi 

5 a.m rhe Adjustment of Penalties,” by 
Marcus A. Kavanaugh, of Illinois. 

I Gene Jiscussion by Association. 
p.m. Nor and Election of Officers. 
Adjournment at 1:00 o'clock. 


Friday Afternoon, September 2, at 2:30 O’clock 
Reports of Committees. The names of Chair- 


n are given bel 


35pm. Membership Frederick E. Wadhams. 
45p.m. Chang Date of Presidential Inaugu- 
ration. William L. Putnam. 
OOp.m. ¢ lassification and Restatement of Law. 
lames D. Andrews 
15 p.m Legal \id Work Reginald Heber 
Smit! 
30 p.m. Aviat ( harles- 4. Boston- 
Miscellaneous Business 
Adiournment sine die. 
Friday Evening, September 2 
Annual Dinner at 7:00 p. m (See later an- 


uncements. ) 
Dinner to Ladies at / :0U p. m 


Saturday, September 3 


All day Excursion to Dayton, Ohio 
HOTEL ACCOMM NS IN CINCINNATI, OHIO 
E e] “d -rices named 
All hotels Europeat except as stated Pr 
per day 


Single room| Double room 


Name Location and bath and bath 
tel Gibson _|4th and Walnut... $2.50 up $4.25 up 
otel Sinton 4th a Vine 3.50 up 5.50 up 
tavlin Hotel...) Vine & Opera Pl. 3.00 up 5.00 up 
Hotel Metropole| 6th and Walnut. 2.50 up 4.50 up 
‘rand Hotel . | 4th and ‘ entral... 2.50 up 4.00 up 
alace Hotel . | 6th and Vine 2.00 up 3.00 up 
mery Hotel . | 421_ Vin -++| 2.50 4.50 
lotel Alms McM & Alms} 4.00 7.00 
PIERCE cosccosces 


(Amer. plan ) 


Mr. Ben B. Nelsor 
innati, Ohio, has charge ot 


Nelson please stat 


urth National Bank Building, Cin- 


reservations for members and 


guests. In writing to } 
a. Preference of hotels; 
b. Time of arr val > 
c. Period for which rooms are desired ; 
d. Whether single or double room desired ; 
e. How many persons will occupy each room. 
Members who wish to do so are at liberty to make direct 
arrangements with hotel preferre 1 
Make your reservations early Notify Mr. Nelson 


romptly of any cancellat 


Arrangements have been made with the Railroads 
whereby members of the American Bar Association 
and dependent members of their families who attend 
the annual meeting will have the benefit of A FARE AND 
\NE-HALF. They will pay full fare going to Cincinnat:, 


and, upon purchasing railroad ticket, will ask for a 
certificate, which will be viséd by the Secretary at Cin- 
cinnati, thus entitling the holder to half fare on the 
return trip. Further details of the plan are given in 
the following statement furnished by an official of the 
Central Passenger Association. The dates for ticket 
sales will, of course, vary in the different Passenger 
Association territories : 


The following directions are submitted for your guid- 
ance: 

1. Tickets at the regular one-way tariff fare for the 
going journey may be obtained on any of the following 
dates (but not on any other date) Aug. 23-24 and Aug. 27- 
Sept. 2, 1921. Be sure that, when purchasing your going 
ticket, you request a CERTIFICATE. Do not make the 
mistake of asking for a “receipt.” 

2. Present yourself at the railroad station for ticket 
and certificate at least thirty minutes before departure 
of train on which you will begin your journey. 

3. Certificates are not kept at all stations. If you 
inquire at your home station, you can ascertain whether 
certificates and through tickets can be obtained to place 
of meeting. If not obtainable at your home station, the 
agent will inform you at what station they can be ob- 
tained. You can in such case purchase a local ticket to 
the station which has certificates in stock, where you can 
purchase a through ticket and at the same time ask for 
and obtain a certificate to the place of meeting. 

4. Immediately upon your arrival at the meeting pre- 
sent your certificate to the endorsing officer, Mr. W. 
Thomas Kemp, as the, reduced fare for the return jour- 
ney will not apply unless you are properly identified as 
provided for by the certificate. 

5. It has been arranged that the Special Agent of the 
carriers will be in attendance on August 31-September 2, 
from 8:30 a. m. to 5:30 p. m., to validate certificates. 
If you arrive at the meeting and leave for home again 
prior to the Special Agent’s arrival, or if you arrive at 
the meeting later than September 2, after the Special 
Agent has left, you cannot have your certificate validated 
and consequently you will not obtain the benefit of the 
reduction on the home journey. It is inferred that you 
will wish to attend all the sessions of the convention, and 
that you will, if possible, be present commencing the open- 
ing date of the meeting. However, so far as the valida- 
tion of certificates is concerned, you should so time your 
going trip as to enable you to present certificate for vali- 
dation prior to departure of the Special Agent of the 
railroads on the last validation date above named, for, 
while provision is made for validation of certificates if 
the required minimum of 350 are presented, as explained 
in the next paragraph, a reduced fare ticket on the return 
trip is obtainable only upon surrender of a validated cer- 
tificate. Certificates will be validated only on the dates 
above named, and during the office hours indicated. No 
refund of fare will be made on account of failure to either 
obtain a proper certificate nor on account of failure to 
have the certificate validated. 

6. So as to prevent disappointment, it must be under- 
stood that the reduction on the return journey is not 
guaranteed, but is contingent on an attendance of not 
less than 350 members of the organization at the meeting 
and dependent members of their families, holding regu- 
larly issued certificates obtained from ticket agents at 
starting points, showing payment of regular one-way tar- 
iff fare of not less than 67 cents on going journey. 

7. If the necessary minimum of 350 certificates are 
presented-to the Special Agent, and your certificate is 
duly validated, you will be entitled up to and including 
Sept. 6 to a return ticket via the same route over which 
you made the going journey, at one-half of the regular 
one-way tariff fare from the place of the meeting to the 
point at which your certificate was issued. 

8. Return ticket issued at the reduced fare will not be 
good on any limited train on which such reduced fare 
transportation is not honored. 
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Commissioners on Uniform 
State Laws 
Program of Thirty-First Annual Conference, 
at Cincinnati. 


The thirty-first annual meeting of the National 
Conference of Commissioners on Uniform State 
Laws will be held in Cincinnati, Ohio, August 24 
to 30, 1921, at the Hotel Gibson (Convention Hall), 
just preceding the meeting of the American Bat 
Association. 

Following is the TENTATIVE PROGRAM : 
Wednesday, August 24 
Meeting of the Executive Committee. 
FIRST SESSION 
Welcome 


President 


10:00 A. M. 
2:00 P. M. 
Address of 
Response of the 
Roll Call. 
Reading of the Minutes of the Last Meeting. 
Report of the Secretary 
Report of the Treasurer 
Report of the Executive Committee. 
Appointment of Nominating Committee 
Appointment of Auditing Committee 
8:00 P. M. 
Reports of Standing Committees 
Scope and Program Committee 
Publicity Committee 
Legislative Committee 
Committee on Appointment of and At- 
tendance by Commissioners. 
Presentation and consideration of the re 
ports of the following special committees 
Acts: 


SECOND SESSION 


not presenting drafts of 
Insurance 
Prohibition 
Drug Law 
Securing Compulsory 
Non-Resident Witnesses in 
Criminal Cases 
Automobile Legislation 
One Day’s Rest in Seven 
Depositions and Proof of Statutes 
Tribunal to Settle Industrial Disputes 
Cooperation with the American Judica- 
ture Society 
Cooperation with the American Insti- 
tute of Criminal Law and Criminology 
Uniformity of Judicial Decisions 
Occupational 
Registration of Title to Land 
Primary Law for Federal Officers 
Marriage and Divorce 

Report of Nominating Committee 

Election of Officers 

Thursday, August 25 

9:30 A. M. THIRD SESSION 
Consideration of Eighth Tentative 
a Uniform Incorporation Act 

2:00 P. M. FouRTH SESSION 
Consideration of Eighth Tentative Draft of 
a Uniform Incorporation Act. 

8:00 P. M. FIFTH SESSION. 
Consideration of: 

Eighth Tentative Draft of a Uniform In 

corporation Act. 


Attendance of 
Civil and 


Diseases 


Draft of 





Report of Commercial Law Committee 
on amendments to the Warehouse Re 
ceipts and Bills of Lading Acts 
Report of Commercial Lay 
on a Blue Sky Law. 

Friday, August 26 
SIXTH SESSION. 


vy Committ 


9:30 A. M. 


Consideration of First Tentative Draft 
Uniform Fiduciaries Act 

2:00 P. M. SEVENTH SESSION. 
Consideration of First Tentative Draft 


a Uniform Fiduciaries Act 
8:00 P. M. EIGHTH SESSION. 
Consideration of First Tentative Draft 


an Act relating to the Status and Protecti 
of Illegitimate Children. 
Saturday, August 27 

9:30 A. M. NINTH SESSION, 

Consideration of Second Tentative Draft 
a Uniform Declaratory Judgments Act 
2:00 P. M. TENTH SESSION. 
Consideration of Second Tentative Draft 
a Declaratory Judgments Act 
(At 4:30 P. M. the Conference adjourns f 
local entertainment.) 
Monday, August 29 

9:30 A. M. ELEVENTH 

Consideration of First Tentative Draft of 
Uniform Mortgage Act. 

2:00 P. M. TWELFTH SESSION. 
Consideration of First Tentative 
Uniform Aviation Act. 

(00 P. M. THIRTEENTH 

Consideration of Report of the Committee on 
Compacts Between States. 
Tuesday, August 30 
Unfinished business. 
HOTEL ACCOMMODATIONS 
The Headquarters of the Conference will be 
at the Hotel Gibson, 4th and Walnut Streets, Cin 
cinnati. The Headquarters of the American Bar 

Association will be at the Hotel Sinton, directly 

across the street from the Hotel Gibson. Commis 

sioners may engage rooms at either hotel with 
equal convenience. 
The rates at the Hotel Gibson are 

Single room with shower bath....... $2.50 and up 


SESSION 


Draft of 


oo 


SESSION 


as follows: 


Single room with tub ........... .2.75 and up 
Double room with tub........... .$5.00 and up 
Double room with tub and shower combined 


Ee ree Pre re Pee ee and up 

The rates at the Hotel Sinton are substantially 
the same. 

A Uniform Mortgage Law 

The National Conference of Commissioners on 
Uniform State Laws at its last Conference appointed 
a Committee to draft a Uniform Mortgage and Mort- 
gage Foreclosure Act. There would be many advan 
tages in having a uniform law governing mortgages in 
the different States. 

S. R. Child, chairman of the Committee, and Don- 
ald E. Bridgeman, draftsman, appointed to prepare a 
tentative draft, both of Minneapolis, are at work on a 
form of the Uniform Mortgage Act to be presented 
to the next Conference at Cincinnati, August 24 to 30 
They would be glad of any suggestions as to the desira- 
bility or practicability of such an act as well as sug- 
gestions as to what form the same should take 




























ynstitutional Evolution of Our Neighbor 
Coequal Member 


By T'HE HONOURABLE WILLIAM RENWICK RippELt, LL. D., F. R. 


THE STATUS OF CANADA 





from Colony to Position of Nation and 


of British Empire 


> G., et. 


Justice of the Supreme Court of Ontario 


HE reign of George II went out in a blaze of 
ir ; Quebec fell before the conquering arms of 
Britain in 1759 as did Guadeloupe. All Canada 
ecame British territory by the capitulation of Mont- 
1760 by Vandreuil. Peace was in the air, the 

yung King George III was known to be a devoutly 
us man and a sincere lover of peace, and all states- 
1en turned their minds to the terms to be imposed 
upon France and the territory to be retained. William 
Pulteney, Earl of Bath, whose eloquence Walpole once 
feared more than another man’s sword, but who now 
vas an almost extinct volcano, inspired if he did not 
write a “Lette1 [wo Great Men [Pitt and New- 





astle] on the Prospect of Peace and on the Terms,” 
in which the retention by Britain of Canada rather 
than of the island in the West Indies was advocated. 


This Letter was wered; and much discussion, pub- 
lic and private, ensued. Guadeloupe seemed to be 
carrying the day did she not produce £300,000 
sterling worth of sugat any while Canada was but 
a few arpents of snow -when a new and doughty 
hampion threw himself upon the field. Dr. Benjamin 


ranklin, Agent at the Court of St. James for the 


Province of Pennsylvania, published (1760) his cele- 
brated “Canada Pamphlet’’, which set out so cogently 
the indisputable facts, and argued with such sound 
logic and clear mmon sense, that the scale was 
turned ; and when the time came three years later for 
a treaty v Peace to be signed, Guadeloupe was re- 


turned, to become intermittently and at length perma- 
nently French, and Canada remained British, thereby 
making possible the independence of the United States 
a lew years later 

Now, who would compare Guadeloupe to Canada? 

[his tremendous change in five generations in the 
physical status of Canada is outdone by the change in 
the same brief time,—as nations go,—in her political 
status. In 1763, King George 111, under his Common 
Law right over conquered and ceded territory, gave 
his Governor at Quebec, Royal Instructions how to 
act; by his Royal Proclamation, he directed what 
laws should govern without allowing Canadians a 
word. Now, Canada enacts her own laws, decides her 
own fiscal and other policies, without interference of 
King or British Minister. As a great English States- 
man has recently 


' 


The relations the self-governing Dominions (in- 








cluding Canada) to the Mother Country have for years 
been undergoing a great change, a transformation which 
(1) The tit 5 Interest of Great Britain considered with 
regard to her ( nies [The pamphlet is exceedingly rare 
(my own copy cost n £8 A second edition was printed in 1761 
for Becket, with slig anges; it is also very rare. The pamphlet 
will be found printed i e Works of Benjamin Franklin” in 3 vols., 
printed for Longman, Hurst, Rees and Orme, Paternoster Row, Lon 
don, N. D Vol >, I S sqq 
(2) Whether Franklin had any arriére pensée in this pamphlet 
we cannot be sure t inde; lence of the Thirteen Colonies 


la should have been but 
statesmen who ignored 
es in that sense. 

Secretary of State 


was likely to follow 

apparently was 1 

the plain and empha 
(8) he ght fi 












for the Colonies, in “The B nions Year Be yk, 1920,” pp. 18 
sqq. He j goes on to sa i who may deny it?: “They have played 
in this war as bi ig a part as any but the greatest powers and are 
entitled to look forward to a future in which they ill themselves be 


they do 


great powers”—and 


is mutatis mutandis not very di 
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is almost completed. They are no longer Colonies, but 
Nations, intensely conscious of their nationhood.’ 

It is the purpose of this paper to trace in outline 
the course of evolution and to discuss briefly the pres- 
ent political status of Canada. No attempt can be 
made to go into detail; moreover the story of one 
Province must be taken as typical of that of the others, 
for they agree in the main.* Let us speak of Upper 
Canada, Ontario. 

Upper Canada had as its first settlers the United 
Empire Loyalists, Americans of the Thirteen Colonies, 
who, like their prototypes, the Cavaliers of the times 
of Charles I, the Jacobites of the times of James II, 
held their allegiance as a sacred treasure. They were 
not slaves, they felt, many of them, that the Colonists 
were not enjoying the rights of free born Englishmen, 
but they believed that these rights could and would be 
achieved by peaceful and constitutional means. 

They who loved 
The cause that had been lost—and kept their faith 
To England’s crown, and scorned an alien name, 
Passed into exile; leaving all behind 
Except their honor . +s 
Not drooping like poor fugitives, they came 
In exodus to our Canadian wilds, 
But full of heart and hope, with head erect 
And fearless eye, victorious in defeat; 
With thousand toils they forced their devious way 
Through the great wilderness of silent woods 
That gloomed o’er lake and stream, till higher rose 
The Northern Star above the broad domain 
Of half a continent, still theirs to hold, 
Defend and keep forever as their own, 
Their own and England’s till the end of time. 

But they had the instinct of self-government 
strongly developed. These two principles, the United 
Empire Loyalists brought with them into this Prov- 
ince: “We will never give up the old Flag,” but “We 
must and will govern ourselves”; and these two prin- 
ciples are today in as vigorous life and effective ac- 
tivity as a century ago. They will be found to be the 
guiding principles of our whole national being. For a 
quarter of a century, the pioneers and those who fol- 
lowed them were too much engrossed in clearing the 
forest, making a home and a living for themselves and 
those dependent upon them, making possible a better 
and more comfortable life for their children, to trouble 
much about the government of the Province at large 
(full municipal government was provided for in local 
affairs very early). Moreover the Mother Country 
paid all the expense of protection and government of 
the Colony—her Governor and his Council, the Judges, 
Sheriffs, Seurveyors, Law Officers—and the people 
were not called on to pay anything but for local pur- 
poses (except the few shillings the legislators got for 
their “wages”). 

In 1816, however, it was determined that the 
Province should help to pay her own way. Now the 
people’s money was to be spent; and naturally the 
people desired to have a say in not only how it should 

(4) Upper Canada, now Ontario, was settled much as were 
Nova Scotia, New Brunswick and Prince Edward Island; and her 
constitutional history fairly parallels theirs. Lower Canada, now 


Quebec, is quite different in — oe a, eq | history 
rent from t of Upper Canada. 
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be spent but who should spend it. The Englishman’s 
money, the Canadian was quite willing to allow to be 
spent by those selected by an English Governor—his 
own, he wanted a say in. An agitation began looking 
toward making the executive officers responsible to 
the representatives of the people in the House of As- 
sembly. The Governor was an Imperial officer sent 
to the Province for a few years and necessarily unac- 
quainted personally with its Executive 
Council were selected by himself, were responsible 
only to him, as he to the Colonial authorities at West- 
minster, nominally “the King”; they were really a per 
manent set of officials closely connected by blood, mar- 
riage or social ties, a “Family Compact,” tending to 
become more and more exclusive; they reported the 
state and needs of the Province to the Governor nat- 
urally from their own point of view and he to the 
Home Government, and there can be no doubt that 
both Governor and (especially) the Home Govern 
ment were grossly misled. The claims of the people 
were, of course, resisted by the official class and at 
length in 1837 there was open rebellion. This for the 


needs; his 


greater part of Upper Canadians was going too far; 
the land was 
Theirs to hold 
Defend and keep forever as their own, 
Their own and England’s till the end of time 


The Lieutenant Governor sent every British soldier to 
Lower Canada to help to suppress the rebellion there ; 
Upper Canadians put down the Rebellion in Upper 
Canada themselves. 

It is not too much to say that this Rebellion came 
as a shock to the authorities in London; it showed 
that all was not right, that Canadians had not the 
“rights of free-born Englishmen.” A very great 
statesman, Lord Durham, out to make a 
personal investigation on the spot, irrespective of the 
more or less misleading reports of the Governors. 
He did so, and as a result the two Canadas were 
united in 1840-1 and substantial Responsible Govern- 
ment was granted. Thereafter the executive officers 
nominally selected by the Governor were, in fact, the 
chosen representatives of the people in the Legisla- 
tive Assembly ; so soon as the “Ministry” lost the con- 
fidence of the members of the Assembly they must 
give place to others. 

While full power was given Canadian Par 
liament in internal matters Canada alone, 
there was for a time a tendency on the part of the 
Home Authorities to interfere in matters of tariff, to 
question and object to customs duties affecting British 
manufactures. In 1859 this came to a “showdown.” 
Galt, the Canadian Fin Minister, plainly said to 
the Imperial Secretary of State who was insisting 
upon a reduction of certain British 
goods: “We are responsible to the people of Canada; 
if you insist on your demand you ask us to be respon 
sible to the peopl of ; and the 
matter dropped for the tim 

The Confederation into the Dominion of 
in 1867 of four Provinces and the addition of other: 
made no material change in the status of Canada con 
stitutionally—Responsible Government and complete 
control of her own country contin 

In 1867 came the last clash as to customs. When 
by the “National Policy” the ci duties were 
largely increased to protect Canadian manufacturers, 


was sent 


to the 


affecting 


ince 


customs upon 


Britain; we refuse 


Canada 





stoms 





(5) There had been sporadic and unconnected movements in 
opposition to the Government before this time, e. g., those of Mr 
Tustice Thorpe and others in 1806, 





British manufacturers were hard hit 
many cries; many were the vat 
that this measure would be fatal to British 
Sir John A Macdonald, the Canadian ] 
did not hesitate to say, “So much the worse for Bri 
ish renewal of the Declaration 
Tariff Independence of Sir Alexander Galt a score « 
years before W e have had no more trouble over tl 
matter. 

Thus far Canada had obtained full ntrol 
her own country both internally and in tariff 
with the rest of the world. 

In 1887, another step forward was made: there 
was held the first Colonial Conference « ' 
Minister of Britain and the 
self-governing Dominions, to 


1 
and bitter 





connection’ —a 


Prime 
Prime Viinisters of the 


conier On matters ol 








common interest to the British world. It was the day 
of small things, but one statesman at least had a glimpse 
of the real significance of the gathering. | 1 Salis 
bury said: 

We all feel the gravity and importa rt this occa 
sion. The decisions of this Conference may not be, for 
the moment, of vital importance; the bu seen 
prosaic, and may not issue in any great sults at the 
moment. but we are all sensible that t eting is the 
beginning of a state of things whicl great 
results in the future. It will be the pa t of a | 
progeniture, and distant councils of the | re may, in 
some far-off time, look back to the meeting in this room 
as the root from which all their greatn 1 all their 


beneficence sprang. 
From and after 1887, Canada not only was in full 
control of her own affairs, but she advised 

affecting the whole Empire 
In 1897, another step forward was made 


on matters 


Canada 


proposed to give British goods a prererence by re- 
ducing the customs dues below those of goods of other 


had 
on fal ‘ 
favorable a 


her depend- 


origin. Germany and Belgium protested; they 
treaties with Britain entitling them to a 
tariff as any other country in Britain and 


encies. Canada was,—and, for that matter, is,—in the 
theory of international law, a Dependency of Britain; 
Germany and Belgium were technically right, and 
their right was acknowledged by Canada. But at the 


meeting of the Colonial Conference in 1897, Sir Wil- 
frid Laurier, Prime Minister, insisted that the 
obnoxious treaties should be denounced, and denounced 


our 


they were; whereupon the “British Preference” be- 
came a fact 

Canada thus passed beyond her former limits ; not 
only did she frame her own tariff, she caused the 


ee 
xo 
r 


Mother Country to change her tariff treaty arran; 
ments. 








In 1907, the Colonial Conference came to an end 
It was seen and felt that the word “‘¢ nial” was a 
misnomer; the status of Colony was outgrown, the 
Dominions were self-governing in fact whatever the 
form. Consequently there was formed a new body 
under the following resolution: 
rhat it will be to the advantage of tl mpi if a 
conference, to be called the Imperial Conference, is held 
every four years, at which questions of common interest 
may be discussed and considered as between His Majesty’s 
Government and His Governments of the Self-Governing 
Dominions beyond the seas 
The Prime Minister of the United Kingdom will be 
ex-officio President, and the Prime Minister of the self 
governing Dominions will be ex-officio members of the 
Conference. The Secretary of State for the Colonies will 
be ex-officio member of the Conference and 1 take the 
chair in the absence of the President. “He w arrange 
(6) To finish this story Germany placed a surtax on 
goods by way of revenge, Canada promptly retaliated and ( 
came down 



























Impe ter ¢ ! ication with 
Mi . Yominions 
cat nd Germany made that 
so long preparing and 
9 cces Canada did not 
I tl Cc { rried the mes- 
‘ ct A T 
vn forces, equipped them 
£ in 1 ns, cared for 
| pays the] ns of survivor and widow and 
; J + ” e a< 
he | ead. Sixty t isand Canadian 
1 thre ny wounded prove how 
f. England could not call 
t 1 ship, an ounce of sup- 
1 cent of r did we fight for England. 
ired ou y like water, our men died in 
thousand struggle we call our own, be- 
we beli i elieve it to be for humanity at 
| ° ‘ - - . “ee 7 
1d for iosen form of civilization. 
t e the War began, no respon- 
MT tate s ever spoken of Canada as 
Ty 
Canad $ W ng by thousa s and it was 
hat Canada s have some say in the conduct 
é \V\ iT \1 5 vy} it Vas ¢f 
117 the P Minister of Great Britain called 
ther tl g g Dominions for 
, rs of poli relating to th« 
ecution of t hey met as equals as Prime 
sters « the Emy to discuss matters 
. nt whole Empire. Great Britain 
gnized growth of wer and influenc« 
J if tl e De mini T tit ] id Cc me when the Covern 
ent of Great uld frankly recognize that the 
1 s had e states dependent 
the M ad | sister Nations, 
ling on an ¢€ t vith the Mother Country 
Lest be t this is Canadian over- 
ng statement of situation, let us see what the 
perial War Cabinet itself says in the Official Report 
1918 
The common effort and sacrifice in the war have in 
itably led to ¢ enition of an eauality of status 
etween the r ts the Empire. This 
ality | g vledge inciple, and 
und its I 17 the creation, or 
the nat Imperial War 
Cabinet as ga mon Imperial 
cy in the \ The ature of the con 
tutional d t tablishment as a 
rmanent ins Imperial Cabinet system was 
alia eanall ont Baoden & speech to the 
Empire Parliamentar Ass ation on the 2ist of June 
What tl Minister, Sir Robert Borden, 
d at the 1 e Impe tuncil is as 
ows 
A very ot ‘ the constitutional d« velopment 
f the Ex t year by the Prime Minister 
wher he summor rime Minictere f the Overseas 
Dominions to the I rial War Cabinet. We meet there 
n terms of per ity We meet there as Prime 
Ministers of self-e g nations. We met there under 
the leadership and t residency of the Prime Ministe 
f the United Kingdor After all, my Lord ( “hancell ‘ 
und gentlemen 413 oN Empire as it is at saaeais 
constituted, is a very 1 ern organizati It is perfectly 
true that it is built up on the development of centuries, 
but as it is con$tituted today, both territory and in or- 
ganization, it is ar ely modern affair. Why, it is only 
75 vears sit R, 1 (Sovernment granted to 
Canada. It is or ttle more than fifty years since the 
first experiment eral Government n a Federal 
Conetitutior . rtaker } Empire And from 
that we went or 871, to re ta negotiating 
our commercial treat in 1878 to complete fiscal auton- 
omy, after ti lete fis control and the 
7) T cuote ¢ ‘ President the Council speaking 
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negotiations of our own treaties. But we have always 
lacked the full status of nationhood because you exercised 
here [i. e., in England] a so-called trusteeship under 
which you unde rtock to deal with foreign relations on our 
behalf, and sometimes without consulting us very much. 
Well, that day has gone by. We come here, as we came 
last year, to deal with all these matters, upon terms of 
perfect equality with the Prime Minister of the United 
Kingdom and his colleagues 

Every Prime Minister who sits round that board is 
responsible to his own Parliament and to his own people; 
the conclusions of the War Cabinet can only be carried out 
by the Parliaments of the different nations of our Im- 
perial Commonwealth. Thus each dominion, each nation, 
retains its perfect autonomy. I venture to believe, and I 
thus expressed myself last year, that in this may be found 
the genesis of a » none Ramah» in the constitutional relation 
of the Empire which will form the basis of its unity in the 
years to come 

I cannot do better than quote what General Smuts, 
the head of another of the British nations, said in his 
Parliament : 

I remember when the report of our National Conven- 
tion was made I made the statement that the most impor- 
tant thing about that document was the list of signatures 
at the end of it. And it is very much the same with re- 
gard to the Peace Treaty. For the first time in history 
the British Dominions signed a great international instru- 
ment, not only along with the other ministers of the king, 
but with the other ministers of the great powers of the 
world; and although the tremendous importance of this 
great act has not been fully recognized, there is no doubt 
that the treaty signed, as it has been with parties to it, 
not only representative of the King in the British Isles, 
but in the Dominions, forms one of the most important 
landmarks in the history of the British Empire. The Brit- 
ish Dominions did not fight for status. They went to war 
from a sense of duty, from their common interest with 
the rest of the world, vindicating the great principle of free 
human ees Not only has victory been achieved 
for the objects for which they fought, but what for the 
British Dominions is equally precious—they have achieved 
international recognition of their status among the na- 
tions of the world. In a large sense this world is one of 
small nations and certainly none of those had had larger 
results accruing to them from this war than the young 
nations of the, British Empire. They have deserved this 
through the magnitude of their efforts. It has been proved 
and has never been challenged that two of the British 
Dominions—Canada and Australia—made a greater war 
effort than any other powers below the rank of first-class 
powers. Their achievements have been outstanding ones. 
Australia alone lost more than the U. S. A. They [i.e., 
Canada and Australia] have, of course, lost heavily; they 
are handicapped with enormous debt; but they have at any 
rate emerged with victory, honor and a new standing in 
the world, in that they are internationally recognized 
today. No wonder, after what has been done, their great 
performance all through the war, and especially towards 
the end of it, that the other powers and nations of the 
world are only too willing to welcome and recognize them 
within the great new family. It took some time for the 
position to be realized at Paris, because so many of the 
powers were under the same impression which, according 
to the debate in the House that afternoon, appeared to 
exist in South Africa, viz., that everything seemed to 
under the tutelage of the British Parliament and Govern- 
ment. They could not realize the new situation arising, 
and that the British Empire, instead of being one central 
government, consisted of a large league of free states, 
free, equal and working together for the great ideals of 
human government. It was difficult to make people realize 
this, but afterwards they fully applauded and their ap- 
proval was given as embodied in this international docu- 
ment. 

Let me again quote Viscount Milner: 


No international conference is really complete in these 
days unless the British Dominions are represented. It is 
absurd to suppose that the presence of Canada and 
Australia in international discussions is not at least of 
equal importance with that of Chile or the Argentine 
3olivia or Paraguay”—and I add “or Nicaragua or Cuba, 
Panama or Hayti.” 


All these changes have taken place with a mini- 
mum of change in the letter; old forms continue, old 
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names persist, old ceremonies survive—but it is the 
glory of our unwritten constitution that we build more 
stately mansions on the old foundations, we graft new 
and fruitful shoots on the old stock, we fill with a new 
and beautiful life the old ceremonies and forms 

The new British Empire is the triumph of the un 
written constitution, which none who know not the 
virtues of an unwritten soatienion can understand 
No people but the English-speaking Anglo-Saxon-Celt 
could elaborate or even conceive of such a scheme 

Legislation there must be to make the form in 
some degree accord with the fact. In a few months 
or years, there will be a Convention or Conference of 
statesmen from all parts of the far-flung British world, 
whose task it will be to frame a Constitution that all 
may read, with word married to fact. We are, and 
we intend to continue members of a British League of 
Nations inside the Empire in a separate, distinct and 
intimate relationship of our own with the 
dom and the other Dominions 

That will not be permitted to interfere with our 
absolute right to sit as a separate member in interna 
tional conferences by the side of the United Kingdom 
backing her when we so decide and opposing her (as 
we have done already more than once) when we judge 
it proper so to do.’ 

There are those who see or affect to see in this a 
deep-laid scheme to give Britain an advantage over 
other nations. There is no scheme, no plot; it was not 
the United Kingdom who desired the presence of the 
Dominions at the Treaty Council table and in the 
League of Nations—the Dominions themselves de 
manded it as a right and as in accord with the fact. | 
more than doubt that the United Kingdom will receive 
any advantage from their presence at either—so far 
the evidence is the other way Ask Japan how the 
presence of Mr. Hughes of Australia affected her 
aspirations after the United States had shown herself 
complaisant. Ask some of the European countries what 
they think of Canada’s stand concerning natural re 
sources; nay, ask the British statesmen themselves, 
what they think of Canada’s demand for the excision 
of Article X, which we protested against in the begin- 
ning, protes sted against again at Geneva, and which we 
will continue to protest against until it disappears. 

However that may be, in the absence of the Brit 
ish Dominions there can be no really international 
conference, and we will not, to please any nation, 
change our attitude. We will not go back to the colo- 
nial status, and to give up our flag is too high a price 
to pay—we will not pay it. If any other nation stay 
out of the League, that is its business, not ours; we do 
not criticize or complain ; we stand four square, we are 
in and we stay in 

It has been suggested that we should have an Am- 
bassador at Washington. The official statement reads 
thus: 

As a result of recent discussions, an arrangement has 
been concluded between the British and Canadian Govern- 
ments to provide more complete representation of Cana- 
dian interests at Washington than has hitherto existed 
Accordingly it has been agreed that His Majesty, on the 
advice of his Canadian Ministers, shall appoint a Minister 
Plenipotentiary, who will have charge of Canadian affairs 
and will at all times be the ordinary channel of communi- 


cation with the United States G rnment in matters of 


United King 


(8) The expression “British Dominions” has taken on a new and 
permanent connotation. It no longer means territory under the 
dominion of the British Isles; it means Dominions possessed by the 
British people within their borders; no adjunct to any other people, 
British or foreign. 








purely Canadian concern, acting upon inst 
and reporting direct to the Canadian Govern 

In the absence of the Ambassador, the ( ani 
ister will take charge of the whole Em 











representation of Imperial as well as Canadian interests 
He will be accredited by His Majesty t the President 
with necessary powers for the purpos: Chis new ar g 
ment will not denote any departure either on the part 
the British Government or the Canadian Government f; 
the principle of the diplomatic unity of the British E: 
pire 

rhe need for this important step has rea 
ized by both Governments for some tin ror a g 
many years there has been direct communication betweet 
Ottawa and Washington, but the constantly increasing im 
portance or ( anadian interests in the | ted states a 
made it apparent that in addition Canada ild be repre 
sented there in some distinctive manner, tor this ld 
doubtless tend to expedite negotiat s and, natu 
first-hand acquaintance with Canadia: nditions would 
promote good understanding. 

In view of the peculiarly close relations that have 
existed between the people of Canada and those of the 
United States, it is confidently expected as well that this 
new step will have the desirable result of maintaining and 
strengthening the friendly relations and peration be 
tween the British Empire and the United States 


[ have read many articles the American Pres 


concerning this proposed movement e n¢ 
yet seen one adverse comment. Even those paper 
which approved the Senate’s reservat that Canada 
should not be admitted on a par with Hayti in a League 
of Nations, approved the project whereby Canada as 
serted her nationhood. This project hangs fire for the 
present for various reasons, but it will in any case be 
a Canadian question for Canadians to decide as they 
think wise. Moreover it is but putting in regular form 
what has (so far as Canada is concern long been 


the practice 
We made an arrangement with the United States 
in 1903 and 1905 for a Joint Board of Commissioners 
to deal with International waters; in 1909 we made a 
['reaty for the present International int Commis 
sion. After the abrogation of the Reciprocity Treaty 
in 1866, we many times sent envoys from Canada to 
Washington to obtain if possible a new Re iprocity 
Treaty, and when the time seemed us in 1911, 
we sent representatives—Ambassadors in all but name 
to negotiate a new Treaty. We in fact deal and 
have for years dealt directly with the American au- 
thorities and the new scheme is but a change in form 
Of the future, no man may speak with absolute 
certainty—but unless all signs fail, Canada will remain 
within the Empire but governing her own affairs and 
her own destiny. It seems probable that there will be 
an immense influx into Canada from the British Isles 
but as in the past those who were discontented and 
even disloyal im the lands across the sea haye by asso- 
ciation with older Canadians become the most enthusi- 
astically British and loyal to British connection, the 
same happy result is to be expected in the future 














(9 i the above was written an al s 
resent Cok Secretary, the Rt. Hon. V ston S 
has come to 





d ‘Addressing an English-speakir 
Lord Reading, the new Viceroy of India, Mr. Cl 
far as the Dominions and the British Empire we 
principle developing was the common consultatio 
the British Empire regarding difficulties of a 
decision concerning the status of one nation of I 
taken in a final way without consultation between the wi 
the Empire. The Dominions would share with the Moth 
responsibility of dealing with great dominant questions and 
hich affected the common fortunes of the whole 
“The principle, Mr. Churchill said, might 
usefulness in relation to parts of the Empire as far apar 
lifferent as Jrelar 1 ‘eae Egypt. ‘We all know how gre 
ties are and the need for unity to solve our probler 
and confident that in a few years our present 
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nd to have its 
t nd widely 
lifficul 
hopeful 
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and Egypt will be greatly diminished, and that the nations “which are 
now a reproach and a stumbling block to the supreme cause the 
English- soeetne union has at heart may be found mar 1aging their own 
affairs, unfolding their own destinies peac 
within the elastic 


y and prosperously 





circle of the British Empire.’ 
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ORIGIN AND USES OF BAR ASSOCIATIONS 





iew of Much Interesting History Relating to Organizations of the Legal Profession, Be- 
ginning with Colonial Times and Extending to the Present* 


By MARVELLE C. WEBBER 
President Vermont Bar Association 


1k development of bar associations in their pres- 
ent form and for the purposes to which they are 
1 ' . : 





dedicated is of comparative recent origin, be- 
ing with the organization of the Association of 
Bar of the City f New York ir 1869, followed by 
organization of the New York State Bar Associa- 
a few years later, of the American Bar Association 
1878, and of t rmont Bar Association in the 
1 year 
There had 2% ations of the bar before 
time; but the fir State bar association ever or- 
nized was that e State of New York, modeled 
the Associatiot [ Bar of the City « f New York 
ganizations of this country previous to 
it time wert r city organizations, and 
rmed more part f he purpose of profes- 
nal advantage rather than with the broader view of 
lic good excel lar as the elevation of the 
ndard of the pr n, which has always been an 
ect of assoc é necessarily 
nd to the pul ig lhe earlier associations of 


vyers seem to een brought ut principally 


the purpose of \intaining a high standard of 


gal knowledge o1 part of applicants for admis- 
yn to the bar il etimes Io! protection of 
eir own right 
In the earl 1 days lawyers were not re- 
rded very higl nd in some colonies attempts 
vere made to dri em from the practice of their 
rofession ; and I find that as late as 1846 the lawyers 
Kentucky orga to prevent an amendment to 
1e Constitution te throw the legal profession as a 
rivileged class, | our Institutions. The law- 


ers were in a gt ty in the Convention, and as 


result of agitatior gainst the legal profession a 
majority of the convention were in favor of a con- 
stitutional amendment to drive the lawyers out of prac 
tice. The organizat formed by the lawyers suc- 
eeded in defeating proposed amendment 

The earliest a tion of lawyers that I have 
found reference t this country was an association 
that existed in N« rk from 1744 to 1770. Patriotic 
mpulses led to its formation. They organized at that 
me for the pury f resistance to the encroach- 

ents of the Brit Crown in the exercise of the 
King’s prerogativ Mr. Theron G. Strong in his book, 
Landmarks ¢ s Life describes their 
ictivities as follow 

In 1763, tl t ‘ er! }r. lw ] der Golden, 

undertook to enf rule that the Governor and 

King’s Council ¢ w upon appeal the facts found 

by a jury, and: verdict Th Associated Law 

yers rose in op} t nd when the question was to be 
fina tested, | nd no lawyer to undertake to 
argue it in his | assailed tl Association as a 
dangerous infiuet ng to enlarge the powers of 
popular governmer! preciating the powers of the 
crown, and suggest sures intended to end the dom- 
ination of lawyers. S ull honour is due to the sturdy 
patriots of the bar w not only jeopardized the pursuit 
*Extracts fr Annu Address ered by President Webber 


to the meeting of tl \ t Bar Association in 192 


29 


of their profession but also their lives in resisting the 
tyranny of the King and his officers (p. 157). 


In 1835 Chancellor Kent delivered an address to 
the Bar of the City of New York, called together for 
the purpose of organizing a legal alliance, in which 
he referred to prejudices against the profession, and its 
powerful influence for good in our country in the 
following eloquent language: 


When we consider the powerful influence of lawyers 
in our country, when we consider that to them is com- 
mitted the great work of sustaining, if I may use the 
expression, the machinery of our jurisprudence; when we 
consider the mighty responsibility resting upon them; 
when we recall the prejudices and opposition, I had 
almost said hatred, of a powerful class of people, we see 
at once the necessity of combining our influence, our 
strength, our learning, our eloquence in a combination 
or association that shall resist all opposition and 
strengthen their work in sustaining the great fabric of 
our jurisprudence, by bringing to its aid the powers and 
influence resulting from association. (59 Albany L. J 
374.) 

Referring to the potent influence of the legal pro- 
sssion in America, an early English writer has said: 

The bar has usually been very powerful in America, 
being the only class of educated men who are at once 
men of affairs and skilled speakers, and also because 
there has been no nobility or territorial aristocracy to 
overshadow it. Politics have been and are largely in 
its hands, and must remain se as long as political ques- 
tions continue to be involved with the interpretation of 
constitutions and the laws. The work of legislation, the 
administration of jurisprudence, and, as has already been 
said, of expounding the Constitution, has been largely, 
and we may say wholly, committed to the bar of the 
nation. For the first fifty or sixty years of the republic 
the leading statesmen were lawyers, and the lawyers as 
a whole molded and led the public opinion of the country. 
Now to the better class of lawyers law was a sacred 
science, and the highest court that dispenses it a sort of 
Mecca, towards which the faces of the faithful turned. 
(59 Albany L, J. 373.) 

Considering the powerful influence of the legal 
profession in the framing of the constitutions and the 
laws of the United States and the several States and in 
the administration of justice, it is remarkable that 
this influence should have been exercised without or- 
ganization of the bar. It testifies to the ability and in- 
tegrity of the profession and the respect in which it 
was held by the public at large. However, organiza~- 
tion in professions, in trades, and in business, in the 
modern form, is of comparatively recent origin; but 
it seems that the legal profession lingered somewhat 
behind the other professions and the trades in realiz- 
ing the advantages of organization. 

In England the bar organized in early times and 
when the trade guilds were exerting a powerful in- 
fluence. The Inns of Court are of very ancient origin, 
first formed to regulate admission to the bar, but later 
developed into a potent influence toward the elevation 
of the courts and the bar, the preservation of their 
rights, and the administration of justice. They have 
proved to be a wholesome and commanding force in 
maintaining the rights, upholding the dignity and ele- 
vating the tone of courts as well as lawyers generally 


= 
~ 
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There are four Inns of Court, the Inner Temple, the 
Middle Temple, Lincoln’s Inn and Gray’s Inn 
are not only the names of the societies but also of the 
buildings they occupy. The Middie Temple is so called 
because the building was formerly the dwelling of the 
Knights-Templar ; Lincoln’s Inn and Gray’s Inn, from 
the fact that they anciently belonged to the Earls of 
Lincoln and Gray. These societies were invested with 
the exclusive right to Call to the English Bar. The 
members of the Societies are benchers, barristers and 
students, the benchers being of the highest rank. In 
each Inn building there is a hall, chapel, library, et 
besides sets of chambers occupied by barristers and 
solicitors. Previously to being called to the bar, it is 
necessary to be admitted a member of one of the Inns 
of Court and to go through a certain course of legal 
study and “keeping terms.” The educational year is di 
vided into three terms. Attendance is not compulsory 
on students either at lectures or private classes; not 
is it essential to study the practice of law in the cham 
bers of a barrister, though this is recommended. The 
significance of our annual banquets may perhaps be 
traced to the fact that a term of court is kept by the 
student being present at six dinners during the term 
in the hall of the soci ty to which he belongs, and that 
on certain grand days the Judges, Masters in Chancery, 
and many of the leading lawyers of England dine in 
the great hall of the Inner Temple, together with a 
large assemblage of the students. The classes con 
ducted in the Inns of Court take the place in England 
of our law schools in this country, in preparing stu 
dents for the Bar. The societies are governed by the 
benchers of the Inn who are elected from the barristers 
according to seniority. 
Speaking on the occasion of the organization « 
the Ohio State Bar Association in 1880, 
the fourth State Bar Stanley 
Matthews, after referring to the fact that there had 
previous to that time existed local organizations of the 
bar in Ohio in several important centers of activity ex 
hibiting vitality enough for their own preservation and 
giving good ground to extend such organizations to the 
Bar of the whole State, remarked that such organiza 
tions are but a revival of an inherited tendency. He 
then went on to say: 
The bar of England—that most illustrious body of 
well trained men who have wrought so usefully and con 
spicuously in the gradual construction of the best civili 


These 


¢ 
which was 
Justice 


tea ’ nize 
to orga ize, 
‘ 


zation of the age, whose traditions we follow, whose 
language we speak, whose system of jurisprudence we 
administer, whose precedents are ir authorities—is today 


the only survivor of the medizval guilds that retains 
untouched by the c 


unces and ges of time, its ancient 








and original privileges and prerogatives; chiefly the right 
of admitting and excluding from admission to its ow 
membership No man car e admitted to practice in 
England except f the Bar f England Its home and 
schools are still, as for hundred years they have be 

in the beautiful temples by the Thames. the ancient seats 
of Christian Knights, whose spirit of chivalry and charity 
and justice to the poor and weak still inspires the locality 


and survives in the tournaments and jousts and peaceful 
strifes and contests of high minded lawyers, honorably 
maintaining their opposing si but vertheless f 
ing in the same great cause of civil justice, unde 
common banner 
The 
York is the prototype of modern 
a distinct advance in their development 


suum Culque iriouere 
Association of the Bar of the City of 
ociations and 


In the trou 


blous times when New York City was in the grip of the 


notorious Tweed ring and corruy 
tended its nefarious influence to 
bench and bar, the Association of the 


it politics had ex- 
the prostitution of 
Bar of the (¢ ity 


JOURNAL issued by AMERICAN Bar ASSOCIATION 














of New York was organized. The call issued 
cember, 1869, stated that the signers believed tha 
organized action and influence of the legal profe: 


properly asserted, would lead to the creation of 1 
intimate relations between its members and w 
the same time sustain the professi: | 

tion in the community and thereby enable 

ways to promote the interests of the lic Phe 
markable feature then 


organizations was the promotion of 


introduced ; purpose « 





















Lr ‘ 
public. 
A Committee was appoint g 
the organization of the proposed as 7 1 W 
completed February, 1870 Lhe obje f tl 
ciation as expressed in the artick f inco 
were “for the purpose of maintaining t hon 
dignity of the profession of the law t o 
cial relations among its members and of increasing 
usefulness in promoting the due admit 
justice. lhe objects as here stated 
model of all our State Bar Assox al L ¢ 
American Bar Association with ome ont nang 
While the objects of the associat | 1 e no re 
ence to schemes of reform, no dou n nce tl : 
being exerted by the Tweed ring to corrupt ben i ' 
bar aroused the lawyers to the nec¢ of « bin ‘ 
effort to combat this influence. Event occurrs : 
that brought the association int: co-operati 
with the committee of citizens kn« is the “Cor 
mittee of Seventy” to wrest the cont: f the city fro! 
the band of plunderers and thieve ing tl 
positions of power in the city government, and to fre 
the administration of justice from their rrupt 11 
fluence. This combination brought about the complet 
overthrow of the Tweed régime and the emancipatio1 , 
o . ee T) 
of the judiciary. 
Speaking of these services pertorme 1 | the Bar 
’ . a 
Association, Mr, Strong says: 

If the Association of the Bar had 1 r in its career e\ 
performed any other service of a pu iracter, its fo. 
existence would have been amply i tr - 
mendous service which it rendered t el 
of justice during these stirring times 168 vi 
The Association of the Bar had a tre s following ut 
In almost every county of our State, and f f the st 
counties of the various States of the | will found 
associations of the bar upon substantially the sam isis ic 
as our own. In its hall was promulgated the id f yn 
forming the New York State Bar Ass t which has en 
had a flourishing existence, and this in turn was followed 
by the Ameri Bar Association, wl é races all the can 
States of the Union. (P. 175.) LSS 

c ; . si 
A few years after the organizat f the Associa 
+ ‘ - we = . ‘ . ne 
tion of the Bar of the City of New York, realizing the f 
» Ws . . . ° Lt1¢ 
ereat advantages of organization and the powerful in : 
‘ , : , 1e 
fluence exerted there DY, the bar of the State New ° 
, — > 1S1¢ 
York organized a State Bar Association upon the 
, pr ‘ SSO 
same model Che objects or the i ition were 
. as ’ on: 
stated as follows: 

is ate ; , Tv 

This Association is formed t lt te t 5 Stat 
of jurisprudence, to promote reform t la f ons 
itate the administration of justice, to elev the standard in ¢ 
of integ 1onor and courtesy among f Bar 
the legal protession and to cherish a spirit of rother- nhas 
hood among them. ) 

; . ge er! 

We note particularly here a ne ct, viz; te e 

promote reform in the law. Soon after the organiza- on 
tion of the New York State Bar A ‘iation the 

American Bar Association was orga! 1, on August an 
r4 @ 1878 Its object is: St: 

To advan the science of juris t th 

1 nistra f stice and I I eg 
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the interests of the country demanded such Associations, 
and that our duty to the state requires that we shall vig- 
orously maintain this Association. The best interests of 
the country, the good of the people, demand it. While it 
is true that much good will come to the profession—if not 
to the profession at large, certainly to all such as attend 
its meetings and labor to bring about the reforms pro- 
posed—yet, if I did not believe that by our work great 
good had already been done, and much more would be 
accomplished for the people, my interest in and anxiety 
for its success would be very much less than it 
now is. It is a fact, and one that we must 
meet, that there is a loose, undefined notion or opinion 
afloat. . that this Association was formed or is 
kept up for the sole purpose of, in some way or manner, 
advancing the interests of the profession at the expense 
of the people (p. 117) ; Let us examine and see 
what this Association declared to be its object and pur- 
pose; then, what it has done, and attempted to do, and 
determine whether its declarations and its acts have been 
in the interests of its members as lawyers simply, or 
whether they have been in the interest of the state, of all 
the people. (Vol. IX, Ohio State Bar Association Reports, 
Appendix, p. 119.) 

He then takes up each distinct object, viz; (1) 
to advance the science of jurisprudence; (2) to pro- 
mote reform in the law; (3) to facilitate the adminis- 
tration of justice; (4) to uphold honor, integrity and 
courtesy in the legal profession ; (5) to encourage thor- 
ough liberal legal education, and conclusively shows 
that all these objects are of great interest to the pub- 
lic at large, and for the public good; and as the ob- 
jects of the Ohio State Bar Association are substan- 
tially those of other State Bar Associations, his argu- 
ment makes proof of his contentions for all State Bar 
Associations. The mere reading of the purposes of our 
State Bar Association is a demonstration that we are 
laboring for the good of the public, not for selfish ends. 

We are often charged with being responsible for 
the law’s delay and yet for fifty years the bar or- 
ganizations have made it one of their principal ob- 
jects to promote reform in the law and to facilitate the 
administration of justice. In that time there have 
been great reforms in the law and in the administra- 
tion of justice, and the lawyers of this country work- 
ing through their bar association organizations are en- 
titled to more credit in this respect than any other class 
of citizens. 

As an example of what bar associations have done 
in accomplishment of this object I will call to your 
attention some of the reforms accomplished in our own 
State. The first reform proposed was the drafting 
of uniform rules of practice and recommending their 
adoption by the several county courts. Also at the 
first annual meeting a resolution was passed looking 
to legislation providing for general terms of the Su- 
preme Court to be held at Montpelier. In 1881 the bar 
association appointed a committee to prepare a re- 
vision of the rules regulating practice in Chancery. 
Through the efforts of the Bar these reforms were 
soon effected. The importance of establishing uniform 
rules of court is far greater than the younger lawyers 
of this Association can appreciate, but the older mem- 
bers who were in practice before the adoption of unt- 
form rules can testify to the great advantage of this 
much needed reform. 

Another very important reform brought about 
through the efforts of our Bar Association in the 
cultivation of the science of jurisprudence and the en- 
couragement of a thorough liberal legal education was 
the establishment of rules for the admission of at- 
torneys, making them uniform throughout the State, 
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fixing a definite and required course of study and a 
more strict examination th lan existed formerly. 

The re-writing of the Constitution of the State of 
Vermont came about at the instance of the Bar Asso- 
ciation. Before the re-writing of the Constitution it 
was almost imposible to read it intelligently and with 
comprehension because of the tery numerous amend 
ments. 

It was the that emphasized the 
need of a change in our court system and was largely 
instrumental in bringing about the establishment of our 
present dual system of courts,—a reform that has more 
than justified itself by its results in facilitating 'the 
administration of justice 

The present practice act became a law largely 
through the efforts of the Bar Association, and has 
on the whole proved to be a decided improvement in 
practice and procedure, facilitating the administration 
of justice. 

But the Bar Association has not been content 
merely with reforms in the law, but from the beginning 
has been earnest in its endeavor to elevate the standard 
of the legal profession. 


Bat \ ssociation 


Emphasizing this purpose of our Association, Pres- 
ident Dale in his annual address in 1886 closed with 


the following eloquent exhortation: 


Let us go, then, from this interesting occasion to 
our work, never again by a single expression to belittle it, 
but to encourage accuracy and skill, and foster the highest 
art and method consistent with a just and free adminis- 
tration of the laws regulating our clients’ interests, doing 
good work, square work, in tl honor and_ fidelity 
demanded by our high occupation Then, when it is 
recorded, there will come to us as much true esteem as 
we shall merit, as well as a just portion of that kind of 
fame for which fools never hung ger or thirst. (Vol. 2, 
Vt. Bar Association Reports( p. 29.) 

It is interesting to note 
posed development of bar ations. At the last 
annual meeting of the American Bar Association, in 
920, the Committee on State Bar Organizations re- 

“VU, 1€ ; 
ported in favor of the incorporation of the various 
State Bar Associations to include every member of 
the bar. The reasons given are briefly (1) that the 
legal profession does not enjoy that place in the 
fidence and esteem of the public to which it is entitled ; 
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Meeting of Attorneys General 


The National Association of Attorneys Gen 


eral is planning to hold a meeting on August 29 
and 30 at the Hotel Sinton, Cincinnati, Ohio, im 
mediately preceding the meeting of the American 
Bar Association. It has been the custom for some 
years for the Attorneys General to meet in con 
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the American Bar 
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Since the meeting last year Attorney Genera 
J. Q. Smith of Alabama, who was elected Presi 
dent in 1920, has resigned in order to accept an 


Bench of his state Attorney 
Dakota, Vice- 
therefore act in 
The other officers 


appointment on the 
General Byron S. | 
President of the Association, will 
his place at the coming meeting 

of the Association are: Richard T. Hopkins, Sec- 
retary and Treasurer: Byron S. P ayne, Clifford Lb 
amuel L. Wolf of South Car 
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(2) that no greater improvement in this situation can 
be had without bringing the entire bar into an organ 
ization in which all lawyers shall have a part, and 
which all shall be responsible for their pr 
duct; (3) that, subject to the final 1uthority of the 
sitate Supreme Court, the bar itself should have broad 
powers of discipline and control over the matter of ad 
mitting applicants to the bar. 

The recommendation of the committe: is not a 
legislative determination transforming the present vol 


fessional con- 


untary Bar Associations into corporations created 
special statute, but a legislative act pre trv for the 


organization and functioning of the State Supreme 
Court Bars. If any one desires further information in 
regard to this movement he will find an article « 

“Bar Organization Act,” Volume 4, Journal of Amer- 


ican Judicature Society, Page oe and the | 
Act, page 112. The report of the Committee 

Bar Organization of the American Bar \ssociation will 
be publis hed in the annual report of bern. advanced 
copies of which have probably alrea y been received 
by many of the members of that fameclations 

The value of organization of State Bar Associa 

tions should recommend to the members the additional 
advantage of becoming members of the American Bar 
Association. One can be entirely loyal and devoted 
to his state organization and at the same time be a 
loyal and devoted member of the national organiza 
tion. It gives an opportunity for effort in the same 
line and for the same elevated purposes, but in a 
broader field. It means more opportunity for public 


good and individual improvement 
of the work of the 


I ropose 
on State 


i 


A very important feature 
American Bar Association is the meeting of 
delegates from the State Bar Associations meeting in 
conference on the occasion of the annual meetings of 
the American Bar Association. These conferences are 
in affiliation with the National Associ and came 
about through the initiative of the National Association 
and were devised as a means of contact between the 
State Bar Associations, as Associations, and the Amer- 
ican Bar Association for the pur pos: e of unifying their 
work and making more effective their organization 


annual 


ation 


olina and Richard T. Hopkins, Executive Com 
mittee 
Legal Aid to Aviation 


aviation in the minds of the 
people of Dayton, Ohio, that they | accord 
ing to the Ohio Law Bulletin and (May 
30) to in upon those visiting that city in 
connection the coming meeting of the Amer- 


So important is 
purpose, 
Reporter 
ipress 


with 


1 











ican Bar Association “the fact that uniform nat- 
ional and state legislation is necessary before avia 
tion can occupy its full sphere as a tran ‘tation 
medium. Two phases of aviatiotr the 
Association will be asked to secure uniform legis 
lation, are uniformity in pilotship requirements 
and eligibility and in the type of thines which 
may be used for flying purposes th the pres- 
ent lack of legislation there is the danger of a 


great variety and diversity of aviation ordinances 
that will promoted in various parts of the coun- 
try which would make marked advancement in 
commercial aviation practically impossible.” 
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further ext n of the police power found 
the judicial sanction of the New York Emer- 
Rent Laws is the subject of a discussion by 
rge W. Wickersham of New York City in the 
issue of the University of Pennsylvania Law 
ew. The look into the future with which the 


le ends is reproduced: 

The police power has been fitly called “the law of 
ssity.” It is the product of judicial alchemy, which 
has found a solution for the great embarrassment 


h would have re 1 by conceding to constitutional 
trictions on governmental power the full force of the 
guage of those wil ught to express actual limita- 


and to preserve lividual rights in fact as well as 





heory. But, in so doing, the rights liberty and 
perty have been ed to slender and unsubstantial 
portions. Eternal vigilance is now, more than ever, 
price of liberty. That protection which, in the earlier 
d of our national history, was furnished by the 
irts, henceforth must be looked for in the legislature. 
er before in our ry has it been more vital to the 
vidual citizen that legislative bodies, State and Na- 
nal, should be repr tative of the best intellect and 
uracter of our people. With a sense of a responsibility 
which the legislature no longer is relieved by the 
irts, legislation ld be more cautiously framed, 
wisely nee more justly enacted than ever 

re. But the citizen must henceforth be the guardian 
his own liberty, for t ancient protection embodied in 
formule of ind | rights, interpreted and enforced 
udicial tribut nger cat lepended upon as 


‘ | ; 
rriers against < wisnes group esires 


C. Brewster Rhoads of Philadelphia discusses 
he same journ The Police Power as a Limita- 
n upon the Contractual Right of Public Service 
rporattons 
eo sets out in the 
cases in which it 
civil obli- 
and states fully 


Emanuel R. Parnass of Chicago 


Law Reviev April) the 


inois 
still possible to | nment for 
Illinois and el 


thic subiect 


impris 
ns in sewhere 
e present law ot 
There is printed in the May issue of the Ohio 
iw Bulletin and Reporter an ad Frank 
Shaffer before the Lawyers’ Club of Cincinnati 
of companies under the Non- 

Ohio. Mr. Shaffer approves 
s scheme of corporate and points 
ut the details of the Ohio enactment. One read- 
ng all of the current comment on this innovation 


dress by 
the organiza 1 
w Value Stock Act 


organization 


such a basic matter and seeing the conflict of 
rmed opinion on the wisdom of it cannot but 
nder at the re ness with which legislation of 
s sort is passed 
An illuminating cussion of the presumption 
death from absence is that by Minor Bronaugh 
the May issue of Law Notes 
A thoughtful consideration of the new Civil 
ractice Act and Rul f New York is the address 
Mr. Justice Alfre R. Page of the Appellate 
vision, First Department, which was delivered 
efore the Association of the Bar of the City of 
‘ew York and which appears in the April issue of 
e Association’s Bulletin. One’s study of the new 
cedure might well begin with a careful reading 
f this address since it sets out most adequately the 
nderlying purposes of the innovations. 
With the May issue, the Ohio Law Bulletin 
1 the Ohio Law Reporter are combined in one 
agazine to be kt n as the Ohio Law Bulletin and 
eporter. William ] ssell, editor of the Bulletin, 





CURRENT LEGAL LITERATURE 


and Vinton R. Shepard, editor of the Reporter, 
will continue as editors of the new publication. 

In the April issue of the Virginia Law Review, 
Montgomery B. Angell states the problem of his 
discussion thus: 

The usury laws of many States fix the maximum 
rates of interest which banks located therein may receive. 
The question has been raised as to whether such State 
laws control and limit the rates of interest and discount 
which the several Federal reserve banks may charge, or 
whether these banks are free to fix their own rates 
without regard to the State legislation. 

The leading articles in the May number of 
the Illinois Law Review are: “Admiralty and Mar- 
itime Jurisdiction of the Courts of Great Britain, 
France, and the United States” by J. Whitla Stin- 
son of New York City; “Gambling in Illinois” by 
George D. Smith of Chicago. 

A review of existing legislation regulating con- 
duct on Sunday appears in the May issue of the 
Virginia Law Register. 

One of the most careful discussions of the 
Court of Industrial Relations in Kansas which has 
appeared in current legal literature is that by H. 
W. Humble of the University of Kansas Law 
School. Whatever their hopes may be, many will 
doubt the author’s optimism in seeing in this ex- 
periment, “a solution of the problem which has 
vexed society, if not from the time when Adam be- 
gan to delve for himself, at least from the day 
when one man worked for another.” This article 
appears in the May number of the Michigan Law 
Review. 

Harold R. Smith of the University of Michigan 
Law School discusses in the same journal how 
far a director of a corporation ts privileged to pur- 
chase shares from a share holder. 

John M. Matthews of the University of Illinois 
concludes a discussion entitled, “The States and 
Foreign Relations” in the May issue of the Michi- 
gan Law Review as follows: 

Instances of treaty provisions which, instead of 
assuming responsibility directly, undertake on the part 
of the United States Government to ask the States for 
appropriate action, have been rare, and .. . if the United 
States were required, as a rule, to resort to such proce- 
dure, the ultimate result would be that few nations would 
be willing to grant us privileges in exchange for a 
promise on the part of our Government merely to recom- 
mend to the States the granting of a similar privilege. 
The courts have construed the treaty-making power as 
extending to all matters which are appropriate subjects 
of international negotiations, and, as the Supreme Court 
declared in the Arjona case, “the National Government 
is .. . responsible to foreign nations for all violations by 
the United States of their international obligations.” This 
being the case, it follows that the National Government 
must have power commensurate with its responsibility. 
Ultimately, by Congressional action, or by constitutional 
amendment if necessary, means of control must be pro- 
vided for the preservation of treaty rights by the Na- 
tional Government. At the same time, care should be 
taken, so far as possible, that no treaty engagements 
should be entered into the carrying out of which will 
arouse the deep-seated hostility of the great majority of 
the people in particular States. 

There appears in the May issue of the Minne- 
sota Law Review the first installment of a study 
of the effect of war upon international law by Pro- 
fessor Quincy Wright of the University of Min- 
nesota. He states it as his purpose “to make a 
preliminary effort towards stating the effect of 
war on the international law of peace, war and 
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neutrality, though with full realization that the 
time is not yet ripe for an adequate statement.” 

Mr. Justice Nelson Phillips of the Supreme 
Court of Texas is the author of one of the leading 
articles in the May issue of the Virginia Law Re 
view. The subject is “The Integrity of American 
Life and American Law.’ He concludes with a 
note which tunes true to the thought dominant in 
our country at its founding: 

The noblest part of our Constitution is our Bill of 
Rights. Other parts deal with the functions and powers 
of government. They deal with the common man. They 
are the noblest part because they express the finest of 
human virtues—the virtue of self-control, and because 
they exhibit the restraint set by the whole people upon 
themselves in the simple interest of the rights of the 
single individual, the lone man, who in their name may 
defy the multitude, and before whom, thus armed with 
the majesty of the law, all the minions of might and 
power must bow in respectful deference 

By and through the inbreeding qualities of this great 
elemental idea of the Common Law, the qualities of self- 
reliance, independence, initiative, resolution, courage and 
industry, the Anglo-Saxon has wrought his mighty train 
of achievement and attained a destiny of superiority and 
usefulness the Greek or Roman could never know. Out 
of it have come the noble principles of freedom which 
have bettered the world and made it a happier place in 
which to live. It is not irreverent to call it one of the 
providences of God, stretching dimly into a remote time. 
working through the mysterious ages; all for the eleva- 
tion and progress of his children and to sustain them 
with its brooding care as they travel onward into the 
future. 

If we ever abandon this fundamental idea of the 
Common Law, the law and justice of Anglo-Saxon his- 
tory and development will have lost their foundation and 
will have taken on a new and different character. For a 
millennial period a new and different character might be 
better suited. But while the passions, the impulses, the 
frailties of mankind remain as they have been since crea- 
tion’s dawn, I cannot but believe that that system of law 
and justice which is peculiarly the outgrowth and reflec- 
tion of the experience of a race through the long and 
tragic years of its life, will, in its full integrity, best 
breathe the spirit of that race, and, developing as it 
develops, will continue to safeguard and serve it best 

Edmund Burke defined society as a contract between 
the great dead, the living, and the unborn. 

Let us, the living, always keep that part of the 
compact which expresses our obligation to the free prin 
ciples of the Common Law. If we do, however much 
we may fail in other things, we will preserve the integ- 
rity of justice, and transmit the priceless thing of human 
liberty to those who shall come after us 

More than half a hundred legal periodicals 
are published in the English language and are turn 
ing out great masses of the most critical examina- 
tion of legal questions to be found anywhere. They 
come near being the lawyer’s most important and 
helpful secondary source of matter for the solution 
of his day-to-day legal problems. Yet the sub 
scription lists of these law journals indicate that 
this important material is not being consulted reg 
ularly by the great mass of lawyers, which, to 
those knowing the excellence of the work being 
published in these journals, is a fact difficult to 
understand. Quite astounding and more disap 
pointing is the fact that the matter in these journals 
is not being digested in the Digest System. Until 
the latter is done, lawyers wanting to get at this 
most valuable material can consult “Jndex to Legal 
Periodicals and Law Library Journal” a journal 
which issues quarterly indexes of sixty-five legal peri 
odicals and cumulates in the last issue of each year 
all the material indexed during that year. This 


journal is published by the American Association 





of Law Libraries, the president of which is Fr 
erick C. Hicks, Columbia University, New York 
City. The committee in charge of the work of 
dexing legal periodicals for the association is c 
posed of Franklin O. Poole of the Bar of the | 
of New York, George S. Goddard, State Libra 
of Connecticut, Gertrude E. Woodard of the | 
versity of Michigan, and E. A. Feazel 
land Law Library Association 

Joseph H. Drake writing in the Michigan Law 
Review (February) under the title, “The Rule of Law 
and The Legal Right,” undertakes to disentangle some 
of the knotty contrarieties of decisions in the law of 
damages. He philosophizes on the source of the 
conflicts thus: 

The emphasis on the study of cases during the last 
half century has had the revivifying and stimulating ir 
fluence upon the science of law which is characteristi 
of every return to the sources. Because of this simple 
change in the method of approach we have made our 
law more scientific, and whether the term be used 
as a reproach or a commendation, all of us, both theorist 
and practitioners, for better or for worse, have become 
case lawyers, in that we all believe that law is the body 
of rules recognized or acted upon in courts of justice 


But we have frequently gone astray by following the 


rule without recognizing that return to the sources means 
a constantly repeated return to the particular source 
for the purpose of formulating new rules for the enforce- 
ment of steadily developing rights. A rule, a definition 
or a maxim of law, established by a decision of the six 
teenth century, under the influence of our theory o 
stare decisis and of the syllogizing tendency so prevalent 
in the courts affected by eighteenth century philosophy 
may ‘become a precedent for deciding a case which in 
volves elements entirely different from those on the 
basis of which the rule was originally established. We 
have here the old familiar fallacy of the Schoolman 
“Man is a featherless biped,” but “a plucked chicken is a 
featherless biped”; ergo, “a plucked chicken is a man.” 
An unassailable conclusion, if we admit the validity of 
And the only way to remedy this 
careful analysis 
of the essential characteristics of man and, by a process 
of induction, to form a more accurate definition which 
may then be used as a corrected major premise 

The law as to survival in death a common dis 


aster is discussed by Frederick A. Wislizenus in the 





our major premise 
grotesque conclusion is to make a more 


January issue of the St. Louis Law Review 

In considering the matter of changing the Con 
stitution of the United States Charles Willis Needham 
of Washington, D. C., raises the question 

Whether the time has not come when we should 
amend Article V and provide that proposals for amend- 
ments be by a constitutional conventi duly called to 
consider the subject, composed of delegates elected by 





the people of the various states, and that proposals by 
such conventions should be submitted to the people in 
each state for a direct vote thereon, giving a chance to 
adopt or reject any amendment ll the amendments 





proposed,” University of Pennsylvania Law Review 
(March) 
An interesting arrangement and discussion of the 


cases on the Delegation of Power to Boards and Com 
missions have been made by Walter C: 
Charlottesville, Virginia, for the Marcl 
Virginia Law Register. 

Under the heading, Torts without Particular 


) 





Names Jeremiah Smith in the University of | 
vania Law Review (January) discloses a large body of 
actionable wrongs for which we have no names and 
in addition makes many well considered suggestions 
for improvements in the terminology of the law of 
torts. 
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ORIGINAL POWER TO LEVY INCOME TAX 


Kind of Income Tax Law That Would Have Been Constitutional Prior to 


Sixteenth Amendment 


By Epwarp A. HARRIMAN 
Of the Washington, D. C., Bar 





Law 
¢ S settled gress prior to the Sixteenth 
endment has ver to levy an income tax (Brus- 
v. Union Pac . e. 2. SS 2. eh 
By this ruling is settled that the provisions of 
: Sixteenth Amet1 t conferred no new power of 
« ition but simpl hibited the previous and com- 
plenary power of income taxation possessed by 
wress from the beginning from being taken out of 
e ategory of indirect taxation to which it inherently 
t nged and being ed in the category of direct 
= ition subject to apportionment by a consideration 
' the sources hich the income was derived, 
he t is, by testing x not by what it was, a tax on 
ns me, but by a ken theory deduced from the 
e gin or source of income taxed.” (Stanton v. 
. tic Mining ‘ S. 97, 112, 113.) 
n = : -e 
: The Sixteent ndment “did not extend the 
of xing power to ni ects, but merely removed the 
nt essity which ot se might exist for an appor- 
y nment among the States of taxes laid on income.” 
: sner v. Macoml 52 U. S. 189; Evans v. Gore, 
z U. S. 245.) 
n The Decembet er of the Journal contains a 
a verful criticisn Hubbard of the con- 
; iction placed jority of the Court upon the 
ot rds “from wl source derived.” It is there- 
7” of interest ider what kind of an income 
os law would | en constitutional prior to the 
h xteenth Amendn There never was “any such 
rson as Mrs. Hart for no income tax law ever 
lis ssed by Congress pr to the Sixteenth Amendment 
the is constitutional income tax law in the sense 
which that tert ordinarily understood, could 
yn" ve been constitut il. The ordinary notion of an 
un ome tax law is the determining factor in the 
is the income of the person taxed, and no Federal 
i ix law based on the me of the person taxed was 
nstitutional pri he Sixteenth Amendment. 
4 Pollock v. Farmers’ | & Trust Co., 157 U. S. 
Y @ 429; 158 U. S. 601 
n Nevertheless ress could have levied some- 
oO ng which the Supreme Court calls an income tax, 
: or to the Sixteent!l nendment, although it never 
' d so, and by 1 possibility would ever have 
he meso. The rea the practical impossibility of 
m ich a tax law be seen from the analysis 
of f the necessary | ns of such law 
he 1. The first in a constitutional income 
ix law prior t enth Amendment would have 
lar en a levy of a g me tax to the full extent 
yl f the constitut ation \ come tax is 
of § valid not because come x, but only in so 
nd ir as it is a diré \n income tax in the true 
ns nse, therefore, mt e been confined to incomes 
of f such a character tax could be sustained as 
indirect tax tax “is levied on incomes de- 
ed from business hises, employments and vo- 
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cations, it is called an excise tax, and is, therefore, 
indirect. (Pacific Insurance Co. v. Sole, 7 Wallace, 
433.) 

The Act would, therefore, have levied an income 
tax to the extent that such tax could be upheld as an 
excise tax. 


2. By reason of the constitutional requirement 


of the apportionment of direct taxes, no true income 
tax could have been levied on incomes derived from 
property. Nevertheless incomes derived from prop- 
erty were not exempt from taxation prior to the Six- 
teenth Amendment. Mr. Hubbard maintains (Jour- 
nal, Vol. VI, page 202) that “as there was no power in 
Congress prior to the Sixteenth Amendment to appor- 
tion the tax in proportion to incomes, there was no 
power to levy an income tax.” If the phrase “income 
tax”’ is to be defined as a tax apportioned to incomes, 
Mr. Hubbard is correct. If, however, it is to be de- 
fined as a tax levied on incomes, he is not correct. 
When the Supreme Court says that Congress had 
power prior to the Sixteenth Amendment to levy an 
income tax, it has used the latter definition, and not 
the former. How, then, could Congress have levied a 
constitutional direct tax on incomes? To answer this 
question, we must look at the method which was 
actually used by Congress in the levy of direct taxes: 


3y the Act of July 14, 1798, when a war with France 
was supposed to be impending, a direct tax of two mil- 
lions of dollars was apportioned to the States respectively, 
in the manner prescribed, which tax was to be collected 
by officers of the United States and assessed upon 
“dwelling houses, lands, and slaves,” according to the 
valuations and enumerations to be made pursuant to the 
Act of July 9, 1798, entitled, “An act to provide for the 
valuation of lands and dwelling houses and the enumer- 
ation of slaves within the United States.” 1 Stat. 597, 
c. 75; Id. 580, c. 70. Under these acts every dwelling 
house was assessed according to a prescribed value, and 
the sum of fifty cents upon every slave enumerated, and 
the residue of the sum apportioned was directed to be as- 
sessed upon the lands within each State according to the 
valuation made pursuant to the prior act and at such rate 
per centum as would be sufficient to produce said re- 
mainder. By the act of August 2, 1813, a direct tax of 
three millions of dollars was laid and apportioned to the 
States respectively, and reference had to the prior act of 
July 22, 1813, which provided that whenever a direct tax 
should be laid by the authority of the United States the 
same should be assessed and laid “on the value of all 
lands, lots of ground with their improvements, dwelling 
houses, and slaves, which several articles subject to taxa- 
tion shall be enumerated and valued by the respective 
assessors at the rate each of them is worth in money.” 
(3 Stat. 53, c. 37; Id. 22, c. 16.) The act of January 9, 
1815, laid a direct tax of six millions of dollars, which was 
apportioned, assessed, and laid as in the prior act on all 
lands, lots of grounds with their improvements, dwelling 
houses, and slaves. These acts are attributable to the war 
of 1812. 

The act of August 5, 1861 (12 Stat. 292, 294, c. 45), 
imposed a tax of twenty millions of dollars, which was 
apportioned and to be levied wholly on real estate, and 
also levied taxes on incomes whether derived from prop- 
erty or profession, trade or vocation (12 Stat. 309), and 
this was followed by the acts of July 1, 1862 (12 Stat. 
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432, 473, c. 119) ; March 3, 1863 (12 Stat. 713, 723, c. 74); 

June 30, 1864 (13 Stat. 223, 281, c. 173); March 3, 1865 

(13 Stat. 469, 479, c. 78); March 10, 1866 (14 Stat. 4, c. 

15); July 13, 1866 (14 Stat. 98, 137, c. 184); March 2, 

1867 (14.Stat. 471, 477, c. 169); and July 14, 1870 (16 
Stat. 256, c. 255).—Pollock v. Farmers’ Loan & Trust Co., 
157 U. S. 572 

It will be seen from this statement, first, that the 
entire amount of the direct tax to be levied on prop- 
erty was apportioned among the States; second, that 
the quota of each State was raised, under the Act of 
1798, by an arbitrary assessment of slaves and dwell- 
ing houses to raise a certain amount of the tax, and 
by assessment of the residue of the sum apportioned 
upon the lands in such State according to their valua- 
tion. By the Act of 1813 the sum apportioned was 
assessed “on the value of all lands, lots of ground with 
their improvements, dwelling houses and _ slaves.” 
The Act of 1815 followed the Act of 1813. The Act 
of 1861 levied the sum apportioned wholly on real 
estate. From these precedents, therefore, which do 
not appear to have been questioned, it appears that 
having apportioned among the States the total amount 
to be raised by direct taxation, Congress has the power 
to classify the subjects of taxation within the State 
from which the tax is to be collected. If, therefore, 
Congress had desired to raise one hundred million dol- 
lars by direct tax on incomes from property, the fol 
lowing procedure would have been necessary: 

First, an apportionment of the entire sum among 
the States. With a population of oné hundred mil- 
lions, a State having one million population would have 
an apportionment of one million dollars tax, and a 
State with two million population would have an ap- 
portionment of two million dollars 
ment of the sum so apportioned against the incomes 
of the people in each State. Ordinarily an income tax 
is levied by a fixed or graduated percentage on in 
comes, such percentage being determined at a date 
prior to the accrual of such 1 This method, 
however, would have been impossible in 1900, for the 
obvious reason that the total amount to be raised by 
the tax was predetermined. The only way, therefore, 
in 1900, in which Congress could have levied a tax on 
incomes from property for the year 1900, would have 
been by providing, first, that all incomes should be re 
turned, or all incomes over a certain amount should 
be returned; and, second, that the percentage of tax 
payable by each income taxpayer in that State should 
be determined by levying a tax of such proportion of 
all of the taxable incomes as should be sufficient to 
equal the total amount of the tax apportioned to that 
State. No plan for a graduated tax could possibly 
have been worked out in advance. The only way in 
which a graduated tax could have been levied on the 
incomes for 1900, would have been to procure returns 
of all such incomes, and then, having secured such 
returns, to enact a law in 1901 fixing a graduated tax 
at such a rate as to collect the amount apportioned to 
that particular State. In the case of a flat income tax, 
a person living in one State with an income of ten 
thousand dollars might pay several times as much as a 
person living in another State with the same incom: 
In the case of a graduated income tax, it would be 
impossible to apply the same rate of graduation to any 
two States. 

Since it is direct taxes which must be appor- 
tioned, it is clear that having apportioned a direct tax, 
Congress had the right to raise a portion of the sum so 
apportioned by direct tax on property and the balance 


Second, an assess- 


icomes, 














by direct tax on incomes. If, then, the apportionment 
of a direct tax to a particular State amounted to 
$1,000,000, Congress could direct that $500,000 be 
raised by an assessment on property and $500,000 by 
an assessment on incomes from property. The owner 
of productive real estate might object, and give as a 
ground for his objection the statement of the Court 
Pollock v. Farmers’ Loan & Trust Co. (157 U. §S 
981) that “an annual tax upon the annual value or 
annual user of real estate, appears to us the same 
substance as an annual tax on the real wh 
would be paid out of the rent or income.” The ident 
“in substance,” however, of a tax on land and a tax 
the income from land, does not seem to have prevent 
any taxing body as yet from collecting both taxes. 

To sum up, therefore: 

1. Congress had original power to levy a tax 
incomes. 

2. In so far as incomes are derived from bu 
ness, franchises, employments, and vocations, a tax 
such incomes is an excise or indirect tax and might 
therefore, be levied as a true income tax having direct 
relation to the amount of the income received 

3. A tax on incomes derived from property is a 
direct tax and therefore had to be apportioned in the 
Same Manner as a tax on property its¢ lf 

4. When by apportionment Congress had fixed 
the sum to be raised in each State, it had the power t 
collect such sum from the incomes of taxpayers in 





that State derived from property, or at least, from 
property in that State. 
9. As the amount of tax was fixed in advance: 


by the apportionment, no rate of taxation could be 
fixed in advance 

6. No graduated tax on incomes could, therefore, 
be levied until returns of those incomes for the pre 
ceding year had been made 

7. Neither a flat rate nor a graduated rate of 
taxation on incomes could possibly be the same in any 
two States. 

8. Whether the original power of Congress t 


levy a tax on incomes consisting (a) of an excise tax 
on incomes derived from business, franchises, employ 
ments and vocations having relation to the amount of 
the income; and (b) of a tax apportioned among the 


States collected from incomes in each State, with no 
possibility of fixing a rate of taxation advance, with 
no possibility of a uniform flat rate in any two States 


or a uniform graduated rate in any two States, was 
the power which the Constitution originally gave t 
Congress, is a question settled from a legal standpoint 
by a majority of one, in the case of Pollock v. Farm 
ers’ Loan & Trust Co. 

9. Whether the existence of this original power 
to levy a tax on incomes by apportionment, a power 


sO narrow and so preposterous in its practical appli 
cation that it was never exercised, justifies the conclu 
sions which have been drawn from it as to the con 
struction of the Sixteenth Amendment, is a matter of 
individual opinion. 
Long Terms of Judicial Service 

Justice Joseph B. Moore was circuit judge 
eight years when he was elected a member of the 
Supreme Court of Michigan. He is now serving his 
twenty-sixth year as a member of that court. He 
has just been élected for a term of 


succeed himself 


eight years to 
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further provision that it 


ts own interpretatio1 


Pauncetote 


PANAMA CANAL TOLLS EXEMPTION 


reaty and Right of Unifed States to Exempt Our Coastwise Trade from 


Payment for Passage 


By Horace STRINGFELLOW 
f the Montgomery (Ala.) Bar 


\ct ot Cong essels engaged in the coast- 

R se trade” of the United States were exempted 
payment of t for the use of the Panama 

\t the President Wilson this ex- 

was repeale Act of Congress of June 15, 

h the res however, that such repeal 

not be c as a waiver of the right of 
nited States to discriminate in favor of its vessels 
xempting the vessels of the United States or its 
ens from the payment of tolls for passage through 
nal, or as wa C impairing any right of the 
ed States witl ‘ to the sovereignty over or 
ership, contr management of such canal, 
the regulatior f the conditions and charges of 
hrough the same. It is now proposed to restore 

h exemption, and the question arises whether the 
ited States can provide that no tolls shall be levied 
vessels engage ts coastwise trade, for passage 


violating the provisions of 
ritain, called the Hay-Paunce- 
uperseded ” the Clavton-Bulwer 


ugh the cana 
treaty with Gre 
treaty, whicl 
ity of 1850 
The Hay-Paunce te between the United 
ites and Great Britain, “to facilitate the construc- 
1 of a ship canal to connect the Atlantic and Pacific 
is uncertain in many of its terms, its want of 
particulars creating the im 
in expression was thought by 


reaty 


eans,”’ 
finiteness in materia 


ession that certainty 


negotiators to be a bar to agreement. Thus in the 
terial matter of the right of the United States to 
rtify the canal, the treaty, as first proposed, provided 


be erected commanding the 
jacent This provision must 
1 to on behalf of the United States, 
illowed, it was merely omitted 


at “no fortificatior 
nal, or the wate! 
ive been objecte 


d the objection bei c 


om the treaty, instead of affirmatively stating that 
rtification was permitted ; and the right of the United 
States to fortify the was left to interpretation, to 
be gathered fron rovision therein, that “The 
nited States however shall be at liberty to maintain 
ich military police along the canal as may be neces- 
iry to protect it against lawle ssness and disorder <¢ 


vhich was in the and from 


as first proposed 


he general provisions thereof This uncertainty in 
xpression exists in the matter of the statement of 
ther rights of the United States, as the contemplated 


wner of the canal, which are also left to interpreta- 
ion by the parties, tl mly declaration therein of such 
e provision that, subject to the provisions 
he Unite should have and enjoy 

such construction,” and the 
should have “the exclusive 
regulation and management 


ights being th 
f the treaty, t 
the rights incident to 


1 States ~ 


ight of providing for the 
f the canal.”’ 
Where a treaty is uncertain in any of its terms, 
ither party theret the right to make and act upon 
subject of course to 
the difference between 


thereo! 


he rule of good until 


them has been 
or war. 

\s the Hay-Pauncefote treaty provides that the 
United States could construct the canal at its own cost, 
without any participation in its regulation or manage- 
ment by Great Britain, the United States has all of the 
rights of an absolute owner, except as such rights 
may be limited by the provisions of the treaty. 

Section 1 of Article III of the Hay-Pauncefote 
treaty provides: 


settled, by negotiations, arbitration, 


The canal shall be free and open to the vessels of 
commerce and war of all nations observing these rules, 
on terms of absolute equality, so that there shall be no 
discrimination against any such nation, or its citizens or 
subjects, in respect to the conditions of traffic, or other- 
wise. Such conditions and charges of traffic shall be just 
and reasonable 

Although it may be said that the words “all na- 
tions observing these rules” did not include the United 
States, it is manifest from the general purpose and 
intent of the treaty as declared therein, that it was 
intended that there should be no discrimination be- 
tween the vessels of the United States, or of its citi- 
zens, and the vessels of any other nation observing 
such rules, their citizens or subjects, as well as no dis- 
crimination between the vessels of such other nations, 
their citizens or subjects. 

It is stated in the Hay-Pauncefote treaty that its 
purpose was to facilitate the construction of a canal 
under the auspices of the United States and to remove 
any objection thereto that might arise out of the con- 
vention called the Clayton-Bulwer treaty of 1850, 
“without impairing the general principle of neutraliza- 
tion, established by Article VIII of such convention.” 
The general principle of neutralization established by 
Article VIII of the Clayton-Bulwer treaty—which con- 
templated the construction of a canal under the joint 
protection of the United States and Great Britain—is 
that “the canals or railways being open to the citizens 
and subjects of the United States and Great Britain on 
even terms shall also be open on like terms to the citi- 
zens and subjects of every other nation which is willing 
to grant thereto such protection as the United States 
and Great Britain engage to afford.” As “the general 
principle of neutralization” thus made a part of the 
Hay-Pauncefote treaty intended that the canal should 
be open to the vessels of citizens or subjects of all 
nations agreeing thereto, upon “even terms” with the 
vessels of citizens of the United States, that is, without 
any discrimination between them, the Hay-Pauncefote 
treaty cannot be construed as permitting discrimina- 
tion in favor of vessels of the United Stateg without 
impairing such general principle, and this the Hay- 
Pauncefote treaty declares was not intended by the 
parties. : 

The traffic. however, within the meaning of Sec- 
tion I of Article III of the Hay-Pauncefote treaty, as 
to which it declares there shall be no discrimination in 
favor of vessels of citizens of the United States, is 
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trafic in which the citizens or subjects of Great 
Britain, or such other nations, have the right to partici- 
pate with the citizens of the United States If the 
United States has the right to exclude the subjects of 
Great Britain and the 

nations from participation in 
can be no discrimination wit 


citizens or subjects of other 
a particular traffic, there 
hin the meaning of the 
reatment by the United 
States of its citizens in relation thereto. Thus the 
United States has the per fect right to exclude the ves- 
sels of citizens or subjects of other nations from en 
gaging in its coastwise traffic or trade, or to permit 


treaty, or otherwise in the 


them to engage in such traffic upon such terms or con- 
ditions it may deem proper, or expedient, however 
onerous or discriminatory ; and this right remains un 
impaired by the Hay-Pauncefote treaty, although the 
canal may be used by the vessels of citizens of the 
United States in engaging in such traffic. It is clear 
therefore that the United States has, the perfect right 
to exempt the vessels of its 
coastwise trade or traffic from the payment of canal 
without such exemption 


citizens engaged in its 


tolls, when engaged therein, 
being in any sense a discrimination within the meaning 
of the Hay-Pauncefote treaty 

But paragraph 1 of Article III of the Hay 
Pauncefote treaty further provides that “Such condi 
tions and charges of traffic shall be just and equitable.” 
Charges for traffic, or tolls to be paid by the vessels of 
the citizens or subjects of Great Britain, or of such 


would n 


other nations, for the use of the canal, 
“just and equitable” if the United States, exemy 


its vessels engaged in its coastwise trade from the 


ment of tolls, should increase such tolls to indemnify 
itself for the loss of revenue occasioned by su 
emption. Even though the increased tolls when 
sidered in and of themselves should be just and e 
ble—the limit of the right of Great Britain or 


4 
other nations to object thereto—an increase of 


following such exemption would subject the | 
States to the imputation of making such increas« 
indemnify itself, unless the cost of the passage of 
vessels engaged in such coastwise trade, and the 
portionate share of such vessels of the ost of 
tenance and protection of the can il, and of the 

ment return, should in some fair manner be consid 
and allowed in fixing the amoun the return 
quired. On the other hand, if the tolls prevailing p1 
to such exemptions—and not made in contempla 
thereof—remain in force, such exer n would { 
nish no argument to show that such t r cl 
were in and of themselves unjust or inequitable, | 
ticularly if they had not been objected t 

reason. In such case the United States would clear 
suffer the loss of revenue occasioned by such exe 
tion, and where, as has been shown, it does th 
neither Great Britain nor any other nation observing 


the rules stated in the treaty can justly 
such exemption. 


mpiain ¢ I 


WORK OF SECTIONS AND COMMITTEES 


Recommendations of Committee on Juris- 
prudence and Law Reform 


The review by Professor Osborne of the work 
of the American Bar Association in Procedural Re 
form is interesting and encouraging, especially to 
the Committee on Jurisprudence and Law Reform, 
which has been engaged in this task for the last 
ten years. The only addition which I would make 
to his admirable statement is this: 

At the last meeting of the Association the 
Committee recommended the passage of a bill in- 
serting a new section in the Judicial Code to be 
numbered 274-d., as follows: 

No action or proceedings shall be open to objection 
on the ground that a merely declaratory judgment or 
order is sought thereby, and the court may make binding 
declarations of right whether any consequential relief is 
or could be claimed or not. 

The Supreme Court may adopt rules for the better 
enforcement and regulation of this provision 

The Association approved the recommenda 
tion and the bill was introduced in the last Con 
gress. Meanwhile the Supreme Court of Michigan 
decided (Anway vs. Grand Rapids Ry., 179 N. W. 
350) that there was no power under the constitu- 
tion of that state to authorize a court to render a 
decision when there was no actual controversy. 
This decision is based upon much the same ground 
as that of the Supreme Court in Muskrat vs. United 
States, 219 U. S. 346. This is to the effect that the 
judicial power of the Federal courts extends only 
to “actual controversies arising between adverse 
litigants.” (Ibid, p. 361.) The Committee therefore 
decided to recommend the amendment of the act 
as submitted to the Association by prefixing the 
words: “In cases of actual controversy.” This is 
the language of an act on the same subject which 





was adopted by the Legislature of Kansas in Janu 
ary last. A provision similar to the bill originally 
recommended to the Bar Association is also embod 
ied in the Practice Act adopted by the Legislature 
of New York in 1920 and which will go into effect 
October 1, 1921. This does not contain the words 
“In cases of actual controversy.” With this amend 
ment the bill has been introduced by Senator Nelson 
in the present Congress (S-1012) 

Meanwhile the Commissioners on Uniform 
State Laws have been considering the same subject 
and have given it careful attention. They have 
agreed upon a form of a bill which they recommend 
for adoption by the State Legislatures. The sub 
ject has also been considered by the Commerce 
Committee of the American Bar Association 

After conference between members of these 
several committees the Committee on Jurispru 
dence and Law Reform is recommending to the 
Association the addition of two sections to the bill 
now pending in the Senate. One gives the right 
to apply to a court upon petition for further relief 
based on a declaratory judgment. The other gives 
power to the court to submit to a jury the deter- 
mination of issues of fact which may become in- 
volved in the hearing upon a declaration of right 
or the granting of further relief based thereon 

3eside this subject of declaratory judgments 
the report of the Committee on Jurisprudence and 
Law Reform which will be submitted at the Cin- 
cinnati meeting of the American Bar Association, 
will cover the following subjects 

1. Removal of causes to the Federal from the 
state courts. 

2. Appellate jurisdiction of the Federal courts 

3. The pending revision of the United States 


Statutes. A bill for this purpose passed the House 
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presentative the last Congress and has 


present Congress 





x. 12 WI! Bar Association Committee 

eard in to this revision before the 

Committe inuary last, it was enabled 

é SSIS Vi Parkinson to point out 

s hich the language of the 

te it 1s a tair question 

er in vi¢ ( e excellent un fix ial editions 

consolidat general laws of the United 

one Iv s barnes deral Code, the 

eing the the West Publishing Com 

1 s required at the 

ti se it is cl that the great- 
ins shoul taken to ensure its accuracy 

The Cor nt Resolution (H. R. 10) 

has be t ced the House by Mr 

| ind which was drawn and 

e urges ittes vhich Mr, Thomas 

ler is Cl d Mr. William L. Ransom 

Secretary ry provides for a joint committee 

e t ( xress “to be appointed to 

é hat tior n relation to United 

court { ire thereit nd judgments 


of would t t mprove tl dministration 
istice.” Mar f the statutes on this subject 


wn as the Judicial Code, 


e codinhed Kn t 
ch was app March 3, 1911 Experience 
s dictated ce provements in this code 
hich have been 1 le from time to time by acts 
Congress and rules of the Supreme Court 
he first object these improvements has been 
to secure greatet1 plicity in procedure, greater 
dispatch of business and the decision of cases upon 
he merits without regard to technical errors which 
do not affect the merits. Still it must be admitted 
that this code does not embody all the statutes 


relating to Federal procedure 
The general character of these improvements 
is stated in Professor Osborne’s letter before re- 
ferred to. Many of us are of the opinion that the 
codification and its amendments thus effected have 
established an excellent system of procedure in the 
Federal courts. No doubt there is room for further 
improvement. Two points which were urged by 
Mr. Felder upon the Committee of the House are 
certainly of great importance. They have been dealt 
with by the American Bar Association. An increase 
in the salary of the Federal judges in many of the 
districts is of great importance. In the original 
organization of the Federal courts there was a dis- 
tinction in the salaries paid to judges in the differ- 
ent districts just as there is in the salaries paid to 
United States District Attorneys The statute 
which equalized the judicial salaries was a mistake. 
When Mr. Root was in the Senate he urged the 
passage of a bill making a change in this respect, 
so that the salaries of the Federal judges in any 
district should not less than that of the judges 
of the highest state court of original jurisdiction in 
that district. This unfortunately failed of passage 
Another matter which was urged by Mr. Felder 
upon the House is the congestion of business in 
many of the districts, owing to the great extension 
by recent statutes of the jurisdiction by the Federal 
courts in criminal cases. Many offenses have been 
created by Act of Congress which do not involve 
moral turpitude, but the trial of which requires a 
great deal of time. One method of dealing with this 


subject is proposed in a bill which was pending in 
the last Congress and which has again been intro- 
duced in the present Congress by Mr. Barbour (H. 
R. 2870). This gives to the judges of the United 
States courts authority to appoint commissioners 
who would have the power not only of hearing 
charges against persons accused of misdemeanors 
but of trying and inflicting sentence upon them. 
Another method which has been proposed is to 
increase the number of the judges in the districts 
in which there is congestion at present. Another 
method still would be to divide these districts. But 
experience in the last twenty years has shown that 
the subdivision of districts involves an increase of 
judicial machinery which is undesirable and that 
the object sought may be better obtained by increas- 
ing the number of judges. 

In connection with this matter of statutory 
offenses a bill is pending in Congress, introduced 
by Mr. Lee of New York (H. R. 5030), which pro- 
vides that the conviction for such offenses shall not 
involve the deprivation of civil rights unless the 
judge or the jury shall so determine either in the 
verdict or the sentence. The American Bar Asso- 
ciation Committee is recommending an amendment 
to this bill in order to produce uniformity of admin- 
istration in the different districts. This would enact 
that a sentence upon an indictment for felony. of 
only a fine or imprisonment for a year or less shall 
not involve the loss of citizenship or of civil rights. 
A sentence for more than that term would have the 
same effect as at present. 

The Association will perceive that these sub- 
jects are of great importance and the Committee 
ask very careful consideration for the report which 
deals with them, a copy of which will be sent to 
every member. * 

Everett P. WHEELER. 

Public Meeting Commerce Trade and 

Commercial Committee 

A wide-open public meeting of the Committee on 
Commerce, Trade and Commercial Law of the Asso- 
ciation was held in the Assembly Room of the Mer- 
chants’ Association of New York, Woolworth Build- 
ing, 233 Broadway, New York City, May 2, 3 and 4, 
1921, pursuant to invitation and “docket” dated Feb- 
ruary 28, 1921. This appeared in full in the March 
number of the JourNAL and thus reached the desks of 
some 12,000 lawyers. In addition, 2,500 special invi- 
tations were issued to financial and commercial inter- 
ests and to rail and water carriers. 

The following members of the Committee were 
present: Francis B. James, of Washington, - < 
Chairman; W. H. H. Piatt, of Kansas City, Mo.; 
Joseph F. O'Connell, of Boston, Mass., and Julius 
Henry Cohen, of New York, N. Y. 

In opening the meeting the Chairman said: 

“Gentlemen: This Committee has conceived the 
idea that the American Bar Association is not a mere 
private association, but is a quasi-public organization 
in its nature. This is the first time that idea has been 
publicly expressed. The Committee also believes the 
great trade organizations (many of which are here 
represented) are none of them strictly private in their 
nature, but rather quasi-public. Therefore, this Com- 
mittee does not want any star chamber meetings, which 
has been the general practice of Bar Associations ever 
since they were first organized. The Committee be- 
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lieves it should hold public meetings, to discuss the 
problem of bringing the law into harmony with the 
actual usages and customs of business and commerce 
The Committee has laid down two limitations on its 
activities: 

“First: If there be usages, customs or practices 
in business which are unethical, the Committee should 
condemn them; and 


“Second: If there I 


be suggestions or recommenda- 


£e 
tion of laws which are not desirable in the public in- 
terest, the Committee should condemn them 
“These are two principles as to which every 
American who feels a deep sense of pride and a genu- 
ine interest in the welfare and progress of his country 
will undoubtedly agree [The Committee believes that 
any usages, customs or practices of trade, business or 
Commerce, no matter how long they may have existed, 
that are contrary to general public policy and the pub- 
lic interest should receive the condemnation of any 
organization such as the American Bar Association or 
any committee thereof 

“The views of one of the ablest men in public life 
a man who 
has risen from a very humble origin to a position of 
great prominence in public life, Honorable Edgar E 
Clark, Chairman of the Interstate Commerce Commis 
sion—are expressed in response to an invitation ex- 
tended by the Committee in a letter dated April 16, 
1921, as follows 

“The subjects listed for consideration at this meeting 

are, many of them, important and of much interest, and 

it is a good thing to have such subjects discussed in open 

forum by representatives of those who are affected by 

existing law or who would be affected by changes in the 

law.” 


who has done much in the public interest 


“We are sure Mr. Clark has there expressed a 
sentiment that everyone here, and, in fact, every good 
American citizen, will heartily endorse. 

“Tt is well that these subjects of great public in- 
terest should be discussed in open forum by the repre- 
sentatives of those who are most directly affected. 

“For a long time there has existed in the minds of 
many a strange idea that the man who has studied 
these subjects academically, and who has not any pri- 
vate interests to serve, should make up the personnel 
of such bodies as this Committee; but we do not sub- 
scribe to that idea. We think, rather, that such bodies 
as this Committee should be composed chiefly of men 
who are more or less experts on the subjects to be 
considered, men who have made a study of them not 
merely from an academic standpoint; and that these 
experts should call to their aid men who know the 
subjects, not academically, but from actual practice 
and actual observation; so that instead of having a 
mechanical application of the rules of law, we may 
have the results of practical experience crystallized 
into law.” 

The meeting was attended by representatives of 
financial and commercial organizations, by representa- 
tives of rail and water transportation companies, by 
representatives of the Commissioners on Uniform 
State Laws, and by representatives of Committees of 
the American Bar Association. Thus thousands were 
represented through their duly constituted representa- 
tives. 

Some subjects were discussed other than those 
which appeared on the regular “docket,” but the Com- 
mittee announced that it will not recommend the 








passage of either State or Federal laws on subje 
not duly docketed 

The proceedings were duly reported the offi 
reporter of the American Bar Association and a 
script thereof covers 542 pages, and letters and d 
ments also considered by the Committee will mak: 
least a similar number of pages 

The report of the Committee dated June 1, 192 
will make about 100 pages covering the work of 


Committee and its advisers covering a period of sever 
years last past The Committee is co-operating wi 
other Committees of the Association 
jects overlap into the field of commer trad al 
commercial law 


Special Committee on Admission to Practice 


Che last meeting of the Section of Legal Educa 
tion authorized the chairman to appoint a special com 
mittee, of which the section chairman was also to be 


the chairman, with instructions to report to the sectior 
as to what measures, if any, may be taken by 
tion and by the American Bar Association to create 
conditions which will tend to strengthen the charactet 
and improve the efficiency of those admitted to the 
practice of law 

Mr. Root appointed Hugh H. Brown, of Ton 
pah, Nevada; James Byrne, of New York City; Wil 
liam Draper Lewis, of Philadelphia; George Wharton 
Pepper, of Philadelphia; George E. Price, of Charles 
ton, West Virginia; and Frank H. Scott, of Chicago, 
as members of this committee. Mr. Shippen Lewis of 
Philadelphia has been chosen as Secretary of the com 
mittee. 

The committee prepared and sent out to Bar Ex 
aminers, law school faculties, and lawyers specially 
interested in the subject of legal education, an elabo- 
rate questionnaire from the answers to which much 
valuable information and suggestions have been re- 
ceived. 

The committee met in New York City, May 19 
and 20. There appeared before the committee, to dis- 
cuss various questions suggested by it, President Cur- 
rier, of the New Jersey Law School, Newark, New 
Jersey; Charles A. Boston, of New York City, Vice 
Chairman of the section; Dean Swan, of Yale Law 
School; Franklin N. Danaher, member of the New 
York Board of Bar Examiners; Dean Stone, of Co- 
lumbia Law School; Reginald Heber Smith, of Bos- 
ton; Dean Hepburn, of the University of Indiana Law 
School; Dean Pound, of Harvard Law School; Hollis 
R: Bailey, of Boston, member of the Massachusetts 
Board of Bar Examiners; Charles N. McKeehan, of 
Philadelphia, member of the Pennsylvania Board of 
Bar Examiners; Alfred Z. Reed, of the Carnegie 
Foundation; Walter W. Cook, of Columbia Law 
School, representing the Association of American Law 
Schools; and John B. Sanborn, of Madison, Wiscon- 
sin, Secretary of the section 

The committee is now preparing its report to the 
section, which will be published for the information of 
all members of the section, and which will come up for 
discussion at the meetings of the section in August 

Attention is called to the fact that under the by- 
laws of the section only those are entitled to vote at a 
meeting who have been enrolled or elected prior to the 
first session of such meeting. The Secretary is, how- 
ever, authorized to enroll, by mail, any member of the 
American Bar Association who so requests 























WILLIAM AND MARY’S PIONEER AMERICAN 


LAW SCHOOL 


By Rornert M. HuGuHes 
Of the Norfolk, Va., Bar 


RIOR to tl \r in Revolution the only prepa- 
ration for the Bar was study under some practi- 
tioner, except in the case of the few who were so 
unate as to afford a residence in England and a 
ning in the Int f Court 
The establishment of the law course at William 
Mary is thu ribed by Jefferson in his Auto- 
graphy 
On the Ist of 779, I was elected Govérnor of 
Commonwealtl retired from the Legislature 
eing elected a f the Visitors of William and 
ary College, a self ting body, I effected, during my 
idence in Will rg that year, a change in the or- 
ganizatior f tl by abolishing the Grammar 
School and t ssorships of Divinity and the 
lriental Languag substituting a professorship of 
w and police atomy, Medicine and Chemistry, 
d ¢ } ives 
The resolutior the Board of Visitors making 
is change was dat lecember 4, 1779 
On December 28, 1779 the Faculty carried it into 
ffect by a resolut ni is noteworthy as the first 
For Sci Resolved, That a 
ident o1 thousands pounds of To- 
icco shall be entit to attend any tw »f the following 
professor & Police, of Natural Philosophy 
ind Mathemat ral Philosophy, the Laws of 
Nature and Nat © of the I e Arts, & that tor fifteen 
hundred | ! l entitled to attend the three 
uid professors 
Che College luded, among others, Jeffer- 
on, Blair, Madisor ndolph, Nelson and Harrison 
hev elec ted i tl nrst professor ( reorge Wythe. 


\merican Aristides, and a 
He was one of the Chan- 


styled by Jeffer 
gner of the De ration 
ellors of Virgi vas notable as one of the first 


f not the first ge to pronounce a legisla- 





ve act uncons he did in Comth. v. 
tiron (4 ( ng 
Nay gislatur in event to be 
precated, s t t verleap the bounds pre 
scribed to tl é 1 adn stering the pub 
lic justice ft tt will meet the united powers at 
my seat in this tr ind, pointing to the constitution, 
will say to thet the limit of ur authority; and 
} hall ether 
His course thorough and practical. It 
was based upor stone as a text book, accom- 
panied by lecture wing the difference between 
English and Virginia law R. H. Lee, in a letter to 
his brother, Arthur, in 1780, says of Wythe that he 
discharges his d is professor “with wonderful 
ibility, bot! ind practice 
John Brown (later, one of Kentucky’s first sena- 
tors), then a stu t under Wythe, writes in 1780 
describing the Moot uurt and Parliament organized 
by the latter as part of his instruction. And Jefferson, 
in a letter to R ird written in 1788 gives sub 
stantially the same ount of it 
Among Wyt! listinguished pupils were John 
Marshall, Spencer Roane, John Breckenridge and 
i d SS 
Francis Preston 
In 1789 Wythe is made sole chancellor, which 


il to Richmond and resignation 


necessitated his 
of his professors! He was succeeded by St. George 


Tucker, whose edition of Blackstone is an American 
classic. He advocated gradual freeing of the slaves, 
and in 1796 published a plan for the purpose, which 
was afterwards made part of the appendix to his 
Blackstone. He held the position till 1804, and was 
followed, first by William Nelson and then by Robert 
Nelson, who were succeeded by James Semple in 1820, 
and he by Beverly Tucker in 1833. 
Judge Tucker filled the chair for nearly a decade. 
He was an extreme advocate of State Rights and dis- 
ciple of the old order. His published lectures on 
pleading are as entertaining as a novel. His opposition 
to innovation may be gauged by the following com- 
ments on the act which first permitted a demurrer and 
plea to be filed at the same time in Virginia. He says: 
The antiquated idea that pleadings are a quest after 
truth is exploded. The old notion that a man should not 
blow hot and cold in the same breath is discarded as only 
worthy of the beasts and Satyrs, of whose talk we read in 
\esop. Accordingly the defendant uno flatu may confess 
and deny the same fact, and the confession and denial are 
both put into the record, which was confrived by the un 
lettered wisdom of our ancestors to contain a precise and 
consistent statement of the facts of the case . . . So 
contrived, the judgment in its naked form testified to all 
the community and to all posterity that “such being the 
facts, such is the law.” What it testifies now, who can 
tell? Truly the march of mind in these enlightened days 
has made great progress 
The guillotine made Marat an important character in 
history. Let us at least be candid, and admit that perhaps 
the Huns and Alans, when desecrating and destroying the 
monuments of Grecian art, thought as favorably of their 


work as our lawgivers of their labors, in tearing down the 
pillars of the temple of Justice. 

Judge Tucker was succeeded by Judge Scarburgh, 
who held the chair till his promotion to the Court of 
Claims. He was followed by Lucian Minor, a brother 
of John B. Minor, who served until his death in 1859. 
He was succeeded by Charles Morris, who acted till 
the College was closed on account of the hostilities in 
the vicinity during the Civil War. 

In 1862 the main building of the College (which 
had just been restored from the fire of 1859) was set 
on fire by a mob of drunken soldiers, whose irresponsi- 
ble vandalism was as much deplored in the North as 
in the South. But the damage was done all the same. 
\s no insurance was available in such case, the crippled 
endowment had to be used after the war for rebuilding, 
and it has since been impossible to revive the law 
department of the College, though its other activities 
are in full operation. 

Let us hope that some philanthropist may yet re- 
endow this, the first law school in America, and restore 
it to the rank it held so long. 

In more than one respect this old law school blazed 
a path. One of the live subjects before the profession 
today is the amount of preparation requisite for a law 
degree. Certainly as early as 1792, and probably as 
early as 1779, an A.B. degree was required there as a 
condition of a law degree. The compilation of the 
College statutes of 1792 provided: 

For the degree of Bachelor of Law, the Student must 
have the requisites for Bachelor of Arts; he must more- 
over be well acquainted with Civil History, both Ancient 
and Modern, and particularly with municipal law and 
police. 
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of State Bar Associations are re- 
quested to send in news of their organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activities. In brief, anything showing 
what the membership, committees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 
Secretaries can help to make this department one 
of the most interesting in the Journal. The collec- 
tion of reports will enable each State Bar Asso- 
ciation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 


Secretaries 











ARKANSAS 

Endorsement of William Howard Taft for 
Chief Justice of the United States came just before 
the adjournment of the meeting of the Arkansas 
3ar Association at Hot Springs, June 3. 

Ex-Governor Frank O. Lowden, of Illinois, 
delivered an address in which he emphasized the 
dangers of centralization of power in the national 
government and the necessity of maintaining local 
self government efficient and unimpaired. Follow 
ing is a pertinent extract: 

The tendency for centralization of power is on, and 
it is being urged by the bureaucrats at Washington. Today 
they are using a new method. They are seeking to bribe 
the states with what they term “federal aid.” We in the 
states are more or less responsible for this movement. We 
do not seem to realize that we pay for that federal aid 
just the same as if direct taxes were levied against us. 
We have been listening to the siren song of the bureau- 
crats at Washington as they sing of federal aid, and the 
worst consequence of it all is the insidious breaking down 
of the proper functions of the states. The municipalities 
should discharge their proper functions, the state its func- 
tion, and the federal government the power delegated to 
it by the constitution 


GEORGIA 
On June 3 the Georgia State Bar Association, 
in session at Tybee Island, adopted resolutions 


recommending former President Taft for appoint- 
ment to the Chief Justiceship of the United States 
Supreme Court. These resolutions were presented 
by Judge Arthur G. Powell, of Atlanta and read as 
follows: 


that while we are ever unwilling that the 
influences of the association should be used in any politi- 
cal work for the advancement of any man’s ambition to 
public office, and are therefore careful expressly to dis- 
avow any political purpose in this resolution, nevertheless, 
the members of this association wish to express the senti- 
ment that if the President of the United States should 
see fit to appoint to the vacancy in the Chief Justiceship 
of the Supreme Court Judge William H. Taft, the ap- 


Resolved, 


pointment would be most heartily welcomed by the bar 
and the people of our state and section. This illustrious 
jurist and ex-President is held in such universal love and 
esteem by 
irrespective of their political alliances, 


the people of all sections of our country, 
so as to fit him 


peculiarly. for that great branch which is and ever shou 
be impartial and non-partisan in its membership. 
Col. A. R. Lawton, President of the’ Assox 
tion, delivered the Presidential address. It was ; 
presentation of interesting historical sidelights 
Georgia’s early conflicts through her own court s) 
tem with the Supreme Court of the United Stat 
Interesting addresses were made during the sessions 
by Reuben R. Arnold, of Atlanta, on “The Ter 
encies of the Times; Are We Forward 
Backward?” by C. Murphy Candler, Chairman 
the Georgia State Railroad Commission, on “Pub 
lic Utility Regulation in Georgia;’ Benjamin 
Pierce, of Augusta, on “Taxation ;” Federal Jud 


= @ 


Going 


Manton, of New York, on the “Full Obligation of 
American Citizenship ;’ Orville A. Park, of Macon 
on “The History of Georgia as Recorded in the R« 
ports of the Georgia Bar Association ;” A. B Lovett, 
of Savannah, on “The Bench as a School of Law 


Robert M. Arnold, of Columbus, on “Sunday Legis 


lation.” 


’ 


The following officers were elected: Judge 
Arthur G. Powell, President; Judge J. R. Pottle, 
of Albany, First Vice-President; Harry S. Strozier, 
of Macon, Secretary; Z. V. Harrison, of Atlanta, 


Treasurer; Executive Committee: Chairman, Rai 
ford Falligant, of Savannah; Walter A. Harding, 
of Macon; Hal Lawson, of Abbeville; Alex W 
Smith, Jr., of Atlanta; with the President, Secretary 
and Treasurer as ex-officio members. 
Vice-Presidents representing the Congressional 


districts: First, J. Branned, Statesboro; second, 
Judge J. R. Pottle, of Albany; third, John B. Curry, 
of Montezuma; fourth, H. H. Swift, of Columbus; 
fifth, Hughes Spalding, of Atlanta; sixth, R. (¢ 


Jordan, of Macon; seventh, Barry Wright, of 
Rome; eighth, Z. B. Rogers, of Elberton; ninth, W 
A. Charters, of Gainesville; tenth, Lansing B. Lee 
of Augusta; eleventh, John W. Bennett, of Way- 
twelfth, John S. Adams, of Dublin 

The attendance at this meeting was unusually 
good and sea-bathing and the various other pleas- 
afforded 


cross, 


ures which the place of meeting were 
greatly enjoyed by the visiting lawyers and their 
families. 
IDAHO 
The Idaho State Bar Association has now in 


preparation the publication of a lawyers’ directory, 
proceedings of the 1921 meeting, and a paper on 
examination of abstracts of title in the State of 


Idaho for distribution among its members. The 
general and special committees of the association 
have been appointed and are beginning work on 
the assigned matters. 
ILLINOIS 
The 45th annual meeting of the Illinois State 
Bar Association proved to be one_of the very best 


in the history of the organization. Owing to the 
fact that Dixon is a town of less than 10,000 popula- 
tion the Board of Governors had some misgivings 
in accepting the invitation of the Lee County Bar, 
but the meeting had hardly opened when the mem- 
bers in attendance realized that the fact that the 
local bar association had more than made good and 
the visitors heartily approved the decision of the 
Board of Governors. The opening exercises were 
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summer home of E. H. 
ster, some three miles north of the city, in a 
amphitheatre. President Logan 
s annual address fitted the occasion admirably 
the movement toward local 
issociations which could not be obtained from 
reading and showed deep thinking on the part 
e speaker. Lawyers interested in the reasons 
ir associations will do well to read this address. 
The meeting of 


at Hazlewood, the 
il oak-covered 


was an analysis 


he Local and County Bar As- 
tions was held the Elks Clab on the evening 
that during the past year 
nterest in local bar associa- 


ine Y, and indicate 
has been gre 

s than ever before Several of the associations 
held regular thly meetings for the discus 
of current legal subjects, and one association 
rts that it has weekly luncheon, at which 


cases reported in the advance sheets of the 
nois and United States Supreme Courts are regu- 

discussed by its members. Plans were laid 
reguiar meetings during the coming year in a 


associations and the State 
number of its members who 
leading discussions on legal 


mber of the local 
sociation is listing 
er their services 
jects 
The Friday mornit 
report of standing committees and a discussion 
the Proposed Judicial Article of the New State 
Constitution, the latter being presented by Hiram 
odd, of Peoria, and Judge Harry Olson, of 
icago. At the fternoon session Honorable 
arles S. Cutting Chicago, presented the gen- 
il situation in connection with the Constitutional 
mvention and Honorable William L. Frierson, 
Solicitor General of the United States, delivered 
e annual address upon the subject of “The Federal 
onstitution as Recently Amended.” The Solicitor 
General’s address was an able presentation of the 
cent constitutional amendments and a warning 
gainst frequent amendments in the future. 
The annual dinner was held at the Elks Club 
Friday evening Again the citizens of Dixon 
emonstrated their hospitality by the fact that the 
inner was given by the house-committee of the 
lks Lodge and the waiters proved to be business 
men of Dixon, members of the Elks. The after- 
inner talks were well chosen and both instructive 
nd entertaining Solicitor General Frierson re- 
ponded to the toast “Our Guest,” Roscoe L. 
leavitin, of Marion, Indiana, spoke upon “Organi- 
ation,” Judge Charles \ Miles, of Peoria, dis- 
ussed “The Judiciary,” and Abel Davis, of Chicago, 
nade an elegant appeal for the disabled soldiers in 
response to the title “A Nation’s Obligation.” 
The meeting was closed by the session Satur- 
lay morning when the further reports of committees 
were presented. The more prominent reports were 
the report of the Committee on “Office Manage- 
ment,” presented by Roger Sherman, of Chicago, 
Chairman, and wl.ich is the last word on modern 
management of law offices, and also the report of the 
‘Committee on Fees,” presented by Alexander D. 
King, of Chicago, Chairman, which contains the 
atest opinions of the membership of the Illinois 
Bar Association as to what should be a minimum 
charge for legal services for over one hundred dif- 
ferent items of legal services. 
For the first time the Association elected its 
ficers by mail. A number of years ago there was 


_ 


session was given over to 









a hotly contested election in which about 500 mem- 
bers voted. This year 746 members, or over 30% 
of the membership, participated in the election with 
the result that Mr. Silas H. Strawn, of Chicago, was 
elected President; Bruce A. Campbell, of East St. 
Louis, Vice-President; Roger Sherman, Chicago, 
and C. M. Clay Buntain, Kankakee, additional Vice- 
Presidents ; R. Allan Stephens, Danvilie, Secretary ; 
Franklin L. Velde, Pekin, Treasurer; Judge Oscar 
E. Heard, Freeport, and George H. Wilson, of 
Quincy, members of the Board of Governors. 

The By-laws of the Association were amended 
to include on the Board of Governors the member 
of the State Executive Committee elected by the 
Federation of Local Bar Associations from each 
Supreme Judicial Court District, so that hereafter 
the Board of Governors of the Illinois State Bar 
Association will consist of the retiring President, 
six members elected by the membership at large 
and seven members elected by the local bar asso- 
ciations—one from each Supreme Judicial District 
in the state. With this action the Illinois State Bar 
Association takes another step toward making the 
association a purely representative organization. 

R. ALLAN STEPHENS. 


MICHIGAN 

The recent meeting of the State Bar Associa- 
tion, held at Flint, is said to have been the most 
successful in the history of that organization. The 
following officers were edected: President, William 
W. Potter of Lansing; Vice-President, George E. 
Nichols of lonia; Treasurer, William E. Brown of 
Flint; Secretary, Edson R. Sunderland of Ann 
Arbor; Directors: First Congressional District, 
Henry C. Walters, Detroit; Second, James H. 
Baker, Adrian; Third, Claire Jackson, Kalamazoo; 
Fourth, O. S. Cross, Benton Harbor; Fifth, Fred L. 
Maynard, Grand Rapids; Sixth, Walter S. Foster, 
Lansing; Seventh, J. Frank Wilson, Port Huron; 
Eighth, F. O. Eldred, Ienia; Ninth, Parm. C. Gil- 
bert, Traverse City; Tenth, J. E. Duffy, Bay City; 
Eleventh, Sherman T. Handy, Sault Ste. Marie; 
Twelfth, Arthur H.. Ryall, Escanaba; Thirteenth, 
John B. Corliss, Detroit. 

The special report of the committee on Legis- 
lation and Law Reform on the proposal for an in- 
termediate Appellate Court to relieve the conges- 
tion in the Supreme Court was one of the notable 
features of the meeting. The report covered the 
various devices that have been adopted in this coun- 
try to deal with the question of relieving the appel- 
late courts, viz.: restrictions placed upon the right 
to appeal; creation of inferior appellate courts to 
take care of a portion of the appeals; appointment 
of commissioners to aid the Supreme Court in 
clearing up its docket; increase of the number of 
judges on the Supreme Court; organization of the 
Supreme Court into divisions. 

The report concludes with the statement that 
it is interesting to note that the Michigan Declara- 
tory Judgment Act has been adopted substantially 
in haec verba by the State of Kansas within the last 
three months, and that the Massachusetts Judica- 
ture Commission has just recommended the adop- 
tion of a declaratory judgment act in that State. It 
declares that Michigan “which enacted the first 
unrestricted declaratory judgment law, ought ‘not 
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to be obliged to see her sister States enjoy the bene 
fit of so useful a remedy while unable to employ it 
herself.” 

Another report, particularly complete and in- 
teresting, was that of the special committee on In- 
corporation of the State Bar Association. It went 
into details of the many legal questions of impor 
tance involved and appended the bill the essential 
features of which appeared in the May issue of the 
JOURNAI 


MISSISSIPPI 

Hon. G. T. Fitzhugh of Memphis, Tennessee, 
delivered the annual address at the recent meeting 
of the Mississippi Bar Association, held at Brown’s 
Wells, near Hazelhurst Other features of the 
program were addresses on “The Reciprocal Du- 
ties of the Presiding Judge and the District Attor 
ney,” by Hon Jeff lruly, former Associate Judge 
of the State Court of Mississippi; “The 
Overflow of the Law and the Streams ( ontributing 
Thereto,” by James S. Sexton: “The Mississippi 
Lawyer,” by F. M. Curlee, President of the Mis 
sissippi State Bar Association: “The Philosophy 
of Punishment,” by Julian P. Alexander, United 
States District Attorney for the Southern District 
The address of welcome was delivered by 
S. Sexton of Hazelhurst and responded to by 
Charles L. Garnett, of Columbus, Vice-President of 
the Association. 


Su preme 


James 


NEBRASKA 


Various measures in which the State Bar Asso 
ciation was particularly interested were passed at 
the recent session of the legislature. One of thes 
permits a verdict in civil cases to be rendered by 
five-sixths of the jury, after six hours’ delibera 
tion. This enactment was the result of a provis 
ion for such a verdict in the new state constitution 
adopted September 21, 1920 Phe 
the period of deliberation, however, was inserted 
at the recommendation of the State Bar Associa 
tion at its last annual session in December, 1920 

The bills relating to procedure, most of them 
designed to eliminate technicalities, were direct] 
uttee of the Bar 
Association The new pardons and 
was in a large measure the result of suggestions 
made by the Association and various members 
thereof in connection with the general question of 
pardons and paroles during the past two years. It 
establishes a new board pardons composed of 
Governor. Secretary of tate ind \ttorney Get 
eral and gives it supreme power to remit fines 
grant commutation, pardons or paroles It also 
gives it the customary power 
nesses. It is made unlawful for any person to ap 


provision IO! 


sponsored by the legislative comn 
parole law 


to subpoena wit 


Board 
any matter pertaining to a matter of pardon o1 
parole except at a formal hearing 

The new ind 


proach or discuss with any member of the 


leterminate sentence law allows th: 
judge to fix minimum ximum terms for con 
victed persons and requires the court to furnish d« 
tailed reports of the case to the Board 


and m 


SOUTH DAKOTA 
coming meeting of the State Bar Asso 


3 and 4, the 


\t the 
ciation, to be held at Watertown \ug 
special committee on a Minimum 
Schedule will repor 


Attorneys’ Fee 


the progress made in the us« 








ot the schedule approved at the last meetin 
also such changes or additions as it may dee 
visable : 

It is understood that the State Bar Ass 
tions of Illinois and South Dakota are the 
State Bar Associations which have so tar tormally 
recommended the use of a minimum fee sche € 


At the 


l'wenty-first Annual Meeting, 
was held at Sioux Falls, August 4 and 5, 1920. + 


annual address was delivered by Judge Oscar 
lan, of the Supreme Court of Minne 
American Idea in Law.” An address w i 
livered by Judge James D. Elliott of Sioux ] 
the United States District Judge for the Distrik 
South Dakota, on “The Duty of American Cit 
ship ” The subject of the add iress tl resi 
Association, W. F. Bruell of Redfield 





of the 

“Men-and Measures.” Other addresses wer 
George E. Todd of Bridgewater on “The ( 
Judge as a Practitioner,” by Lewis W. Bicknel 
Webster on “Courts Martial Law an | Procedur 
by Francis ] Parker of Deadwi ym “The R 
tion of the States’ \ttorney to the Bar Associati 


and by Perry I 


Loucks of Watertown on “\W 
We Should ; 


\dopt a Minimum Fee Scheduk 


Probably the most important tion take 
the Association was the approval of the reps 
the special committee above referred t lhe 


lowing officers were elected for the ; 
resident, Claude L. Jones of Parker: First Vix 


resident, Jason E Payne of Vermillion: Se 


H Vorhees oT Sioux Falls I's sure I 


imons ot Belle 


| 
| 
Vice-President, A. K. Gardner of Huron Secretar 
| 
S Fourche 


VERMONT 


Che Vermont Bar Associatio1 iS instrumen- 
tal during the recent session of the Legislatu 
in bringing about two important piec t legis 
tion. 

In the first place, the salary of the Chief Ju 
tice ot the Supreme Court was increased by $1,500 
while the salaries of the Associate Justices nd 
the Superior Judges were increased $1.000 lr} 
salary of the Chief Justice is now $5,500 and ey 


Associate ;uSTICeS al 


r Judges is $5,000 and expenses 


penses, while that of the 
of the Superi 


In the second place, our Practice Act was s 


amended as to liberalize very materially the 
of pleading vailable to a defendant hie may 1 
answer the complaint either by denying all or ce 


tain allegations in the complaint, or by filing 
brief statement of the facts in his defe1 se, O1 
doing both; or he may file a general denial. | Aving 


the force of a plea of the general issue at commor 


law; and he may set up as many defenses as |] 


has, whether inconsistent with the general issue 
or not, provided each defense is separately state: 


and he shall, on motion of plaintiff. specif, the 


which he will rely 


defenses upon 
BAR ASSOCIATION RE PORTS 

Che Journal acknowledges rec: the Ar 
nual ae of the following Bar es ciations 

\labama, 1920: Arkansas. 1919: ( ilifornia 
1920; Connecticut, 1920 and 1921] Georgia, 1920 
[llinois, 1920: Michigan, 1920: M nnesota, 1920 
New Hampshire, 1920: New Mexi 1920: Soutt 
Dakota, 1919 and 1920: Tennessee. 1920: ( inadiar 
Bar Association, 1920: Associatior f the Bar of 
the City of New York. 1920 
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Marbury vs. Madison 


peka, Kan., May 28 lo the Editor In Pro- 

McLaughlin review of Senator Beveridge’s 

Marshall, published in the Journal of this 

P it is said of t Marbury-Madison case: “Mar 
acked into his decision; he discussed at length 

erits otf the troversy and then declared that 

urt had liction—a most extraordinary 

lure.” This is the view that has been taken by 

writers, including Carson (Supreme Courts, 


McMaster People 


| 206 ) il | 
Vol. 3, pp. 167-8 


of the United 


| 
} 


\Vas not the « rse of Chief Justice Marshall in 
respect however fully justihed by the accepted 
rine that a statute should not be declared unconsti 
nal unless such a ruling is absolutely necessary to 
position of the cas¢ Is it not true that until it 
been determine hat the plaintiff had a right to 
relief sought and that mandamus was a proper 


ly there was ni 

e Act of Cor pre 
ne Court origi1 irisdiction in sucl 
ill events no occasion to hold the A 


asion to investigate the validity 
s undertaking to give the Su 
1 a proceeding 
ct to be void ? 


not the want of jurisdiction due solely to the 
ilidity of the statute, the situation in this regard 
g different from that,presented in the Dred Scott 
where after holding that a Federal court had no 
isdiction of the ise because the plaintiff lacked 
icity to sue therein, the Act of Congress known as 


Missouri Compromise was declared to be uncon 


tutional Henry F. Mason 


Federal Practice and Newberry Case 


Boston, Mass M Ly 14 To the Editor The 
ewberry case has sharply emphasized a great de- 
t in Federal practice. Here was an indictment 
sed on a statute which was unconstitutional. The 
nt was promptly raised by the defendants and 
YUU is well taker The question did not depend on 
cts developed at the trial; it was basic and lay at 

e very threshold of the case 
But under tl present practice there was no 
in which it « 1 be presented to an appellate 
urt until the e case had been tried by the 
ry The defendants—and the Government as 
ell—were forced to go through a trial lasting 
eeks, the unavoidable expenses of which would 
inkrupt a poor 1 because there is no other 
ay in which th reliminary question could be 

ot to the upper court 

Such a condition is a reproach to the law. It 1s 
ot necessary; and it does not exist in Massachu 
etts, nor, I believe most of the States. They 
u ive provisions whereby important questions of 
1w may be reported by the trial court to the ap- 
ellate court in advance of trial Che need of some 
uch provision the Federal law has long been 
vident to those who try cases in the courts of the 
nited States he situation presented by the 
Newberry case arises not infrequently; and the 
S ossibility of great irdship which that case so 
learly illustrates exists in many less well-known 

0 ses, both crimit ind civil 
0 An Act ought to be passed authorizing the Dis- 
tu trict Courts to report important questions of law 
to the Court of Appeals or to the Supreme Court 
at any stage of the proceeding, like the statute 
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which has for many years been in force in Massa- 
chusetts—to speak only of the State with whose 
practice | am familiar—and which has proved of 
great practical value James M. Morton, Jr. 


National Bankruptcy Act 
Fort Smith, Ark., May 17, 1921.—To the Edi 
tor: In your April issue of the JouRNAL is published 
a “Tentative Draft of Bill amending National Bank 
ruptcy Act.” It is stated that the Committee invites 
suggestions from those interested. 
I offer the following suggestions: 
Amend Sec. 4, clause a, as it now Stands as 
amended by Act approved June 25, 1910, by adding 
thereto 


But adjudication in voluntary bankruptcy shall not 
be made until creditors have had ten days notice by mail 
of the time and place of the hearing to be had upon the 
petition filed. At which meeting any creditor may show 
cause why the petitioner should not be adjudged a bank- 
rupt; and the said meeting so called shall be in lieu of 
and dispense with the calling of first creditors’ meeting 
after adjudication in bankruptcy 

\s the law now stands and as it is the practice 
the adjudication is made on the ex parte petition 
of the petitioner to be adjudicated a bankrupt, and 
without any knowledge by the creditors or any one 
interested that such proceedings are being 
taken, and the first knowledge of the adjudication 
that comes to the creditors is the notice to them of 
the time and place of a first creditors’ meeting, to 
be held ten days or more after adjudication has 

made 

In cases of involuntary bankruptcy the credi 
tors and the person sought to be adjudged a bank 
rupt each have a day in court before adjudication 
is made or denied. The same rule should apply in 
cases of voluntary bankruptcy. By fixing the first 
creditors’ meeting on the day for the hearing of the 
petition and dispensing with a first creditors’ meet- 
ing after adjudication, if the adjudication is made, 
no additional expense or inconvenience is placed 
upon either the petitioner or creditors. 

Sec. 48, clause a, as amended by Act approved 
June 25, 1910, fixes the commissions of trustees “on 
all moneys disbursed or turned over to any person, 
including lien holders,” while Sec. 40, clause a, as 
amended, fixes a commission for referees only “on 
moneys disbursed to creditors by the trustee.” Why 
this difference? The referee is concerned in the 
settlements made to see that all moneys passing 
through the hands of the trustee are paid to the 
proper parties, in fact makes the settlements and 
directs the payments. His time and labor are taken 
in seeing that the proper disbursement of all 
moneys of the bankrupt estate is made with the 
same care and painstaking as is required of him in 
“moneys disbursed to creditors.” His commission 
should be on all moneys of the bankrupt’s estate 
passing through the hands of the trustee, and not 
restricted to “moneys disbursed to creditors.” 

I, therefore, suggest that Sec. 40, clause a, be 
further amended by striking out “one per centum com 
missions on all moneys disbursed to creditors,” and 
inserting in lieu thereof “one per centum on all 


c lse 


been 


moneys of the estate of the bankrupt coming into 

the hands of the trustee and disbursed or turned 

over by him to any person, including lien holders.’ 
Danie Hon. 
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ment 1s wholly beyond the 


his must necessarily 


powel ) 411g) ratif 
the Editor That result, as that artick 
in the Constitut 


l ’ 
Not only does the rule of pra il consti 


authority foun 


ited States, should 


ovided in Art. \ as exemplified in the Thirteentl 














can find no support in any rule of construction en teenth Amendments, effectively c y nite 
forced by the court to the decisions of which alone to the contrary, but the numer e 
resort must be finally had in determining the scope of highest tribunal im the land recog 
such power \s the Constitution spoke the will of th force ol these three amendm nts rovert the 
people when originally adopted, the same authority I the state 5 Can De torbidden by t fteenth Ame 
reserved to itself the power of change, in a designated "™€nt to Geprive citizen of the rj f sultrage 
manner, as experience might suggest. James Madison C#Us5€ of color, race or previous Col ervil 
in the Federalist. No. XLII = an they not also be forbidden to de e the citize 
such right because of sex I 
[hat usetul alterations will | suggested by experi 7. =. ' , y 
ence, could not but foresee It was requisite, there elect through the power of amet 
fore, that a mod intr g t should be provide \rt. V, or it can have no effect ne re 
John Marshall, afterwards Chief Justice of the method of effecting such a chang 
United States, speaking before the Virginia Conven edlbveute es — ind sufh ae 
tion June 10, 1788, in urging the ratification of the See ae ramen emmenament of the | —— 
( onstitution, said the right Of suffrage to negroes, i alse 
idequate authority in the same a1 r g 
The government is not supported by force, but dé ing the right of suffrage to wom ' uld se 
pends on our free will, W experience shall show u 0. since the two am 1B ae 4 , ; : 
any inconvenience we can correct it, but until we hav , ; toe — oe SCA — 
experience on the subject, amendments as well as the cor ect——-sullrage 
stitution itself, let us try et us try it, and keep our Che .court in Guinn vs. United States (238 | . 
hands free to change it when necessary 347, 362), in declaring an Oklahor tatute inva 
These great minds of that period suggested no 4s In conflict with the Fifteenth A: ment, affirm 
limitation upon the power of amendment other than as na most pronounced manner the fa nd importance 
found in the instrument itself of the possession by the states of p r over suffrage 
The almost infinite variety of subjects dealt with without intimating that this could ny sense detra 
in the Constitution, even before the adoption of the trom the power of amendment under Art. \ On tl 
Thirteenth, Fourteenth and Fifteenth Amendn contrary the court affirmed the binding force of tl 
would seem to indicate that the 1y Was purposel amendment without qualification 
open for dealing in the future by amendment with any But, it is said that these three endments—pa 
subject that might be regarded of vital concern to the ticularly the Fifteenth—were a1 itgrowth of tl 
people of all the states, either in their relations, politi Civil War What difference does that make Phi 
cal or otherwise, to each other, or to the states or the conditions prevailing after the Civil War, or imme 
general government. But an implied limitation upon diately before its close, merely demonstrated that su 
amendments is asserted in certain quarters, to arise enactments were needed, as experiet nce that tim 
out of the Tenth Amendment, which provides that ‘‘the has indicated the wisdom of still further amendment 
powers not delegated to the United States by the Con but there was nothing in the conditions growing out 
stitution, nor prohibited by it to the states, are re of the Civil War to effect ipso fact 1 enlargement of 
served to the states, respectively, or to the people the power of amendment beyond tha nd in Art. \ 
Che tact that thi provision was incorporat d into Che Constitution can not be am«e nded iny such maz 
the Constitution by amendment instead of being a part net lhe three amendments named submitted t 
of the original instrument, a nothing to its sacred the states by Congress and ratified u r the 
ness; nor does it give to it any effect beyond any other of Art. V and took effect solely 1 
provision of the same instrument. Having become a \s said by the court in Hawke vs. Smith, 253 U. S 
part of the Constitution the same power of change, ex 221, 230 
press or implied, attached to it as to any other pro The act of ratificat y 
vision found in it \s experience might show that ty trom the Federal Constitut 
other powers than those granted or prohibited by th ts people, | il ssented 
original instrument should be delegated to the United If not e, thos 
States or prohibited to the states, the power of change imendments would e Supreme 
attached to it the same as though it were expressly Court ineffective, f g recog 
reserved in the Constitutio1 nized 
Che fact, too, that certa cl igre ire prohibit | y| W heele 1 the pape! ¢ eal ( 
in Art. V, by every rule of construction, excludes the these amendments being impos é edi! 
idea that any other prohibition mplied ite ( on of their “rea n i the 
It is even suggested, in a paper by Mr. Everett P Union But these states were nevet t of the Unior 
Wheeler, in the February, 1921, number of your hence were never readmitted Phe ir was fought 
Journal, that any amendment which encroaches upot upon the postulate at a state can 5 nally 
the powers reserve d to the state ir to the people whet ecedt ind that assumipt on has at ( ce been 
the Tenth Amendment to the Constitution was ibandoned ut, why say those an é were in 
adopted must have Inanin 1 onsent of the states posed upon t seceding States as lition of re 
to become effective herwise they remain inviolabl 1dmission into the Union when they were just as surely 
Where in the Constitution is any such limitation found mposed upon the non-seceding stat as upon the 
It either requires but three-fourths of the states for seceding states [he fact is that no such extra-consti 
its ratification, as provided by Art. V, or an amend itional power can, logically or lawf be assigned 
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Procedural Reform and the Law Schools 

Cambridge, Mass., Mar. 26.—To the Editor: The 
members of the American Bar Association may be in 
terested in learning that in several of the law schools 
in this country, courses are being given on the subject 
of Procedural Reform. For about five years the 
writer has given in the Harvard Law School such a 
course, which he calls “Modern Developments in Pro 
cedural Law The scope of the course is shown by 
the outline given below. The course is in the nature 
of a seminar, and is attended by graduate law students, 
and a few selected third-year students, who have 
already studied the subjects of pleading and practice 

The purpose of the course is to familiarize the 
students with the movements past and present for im 
proving legal procedure. There is a great body of 
literature available for the purpose. Among the valu 
able sources are the annual reports of the American 
Bar Association, and of the various State Bar Asso 
ciations, containing the reports of committees and 
papers and discussions. There are also available the 
reports of various English commissions and of the Code 
Commissions and Judicature Commissions of vari 
ous states. The bulletins of the American Judicature 
Society afford excellent materia! for the course. There 
is also a considerable body of periodical literature 
which has appeared chiefly within the last dozen years 
Dean Pound has published in the Illinois Law Review 
for February 1917 and in the Massachusetts Law 
Quarterly for May 1920 a very useful Bibliography of 
Procedural Reform. The judicial decisions and stat 
utes, for example the English Judicature Act, and the 
New Jersey Practice Act and the Michigan and Penn- 
sylvania Judicature Acts, and recent Wisconsin stat 
utes, are among the original sources which are studied 

Each student in the course is required to write a 
thesis or article on some subject relating to Procedural 
Reform, which is usually published in one or another 
of the law magazines. One student, for example, has 
made a survey of the various reforms approved by the 
\merican Bar Association and has shown how far 
these reforms have been adopted by legislation and 
how far they have apparently proved successful 

In several law schools, notably the law schools, of 
the University of Michigan and the University of 
Pennsylvania, somewhat similar courses are being 
given. Jt is to be expected that a considerable number 
of law schools will give similar courses in the near 
future. A committee of the Association of American 
Law Schools is now engaged in compiling a Source 
Book on Modern Procedural Methods which will be 
available as a text-book. It seems to the writer that 
such a study by qualified students of the general field 
of procedural law, from the teleological point of view, 
cannot fail ultimately to be of value in contributing to 
the progress of the law 

It is natural for the bar in any state to hesitate to 
advocate untried experiments in the field of procedural 
law. If it can be shown, however, that such experi! 
ments have been made with success in some other state 
or in England or in one of the English dominions, the 
cause for hesitation is removed. It would seem there- 
fore that the study of comparative procedural law is 
one which is of great and growing importance 

Austin W. Scott. 











MODERN DEVELOPMENTS PROCEDURAL LAW 
I. Form and Sources of Procedural Law 1. Common 
law; 2. Statutes; 3. Rules of court. 
II. Judicial Organization l, Separate courts or a single 
unified court; 2. Selecti ind tenure of judges 
Ill Avoidance f Litigatio1 Concilia 


Arbitration 4 





tion; Administrative tribunals 

I\ Place of Bringing Actio1 1. The proper county; 
2. The proper state 

V. Jurisdiction over Person ‘roperty: 1. Jurisdiction 
over natural persons a) Non-residents, (b) Resi 
dents; 2. Jurisdiction over corporations—(a) Do 
mestic, (b) Foreign; 3. Jurisdiction over property 
(a) Proceedings begut attachment or garnish 
ment, (b) Proceedings rem 

VI. Parties: 1. Who may sue and be sued; 2. Who may 
or must join as plaintiffs Who may or must be 
joined as defendants; 4. Effect of mis-joinder and 
non-joinder—(a) At common law, (b) Under 


Under modern Practice Acts 
Pleadings: 1 
rms of action at common 
law, (b) Theory of pleadings under Codes; 2. De 
fective pleadings—(a) Nature of defects, (b) Aider 
2) Supplying defects by evidence; 3 
(a) Time of making 
of amendments 


Codes, (c) 
Purpose and 
claim or 


VII Nature of 


Function of 


detence (a I ¢ 


by verdict 
Amendment of pleadings 
| 


amendments,:(b) Character 


VIII. Voluntary Non-suit or Discontinuance 
IX. The Right to Trial by Jury 1. Constitutional provi 
sions ; Number of juror Unanimity 
X. Securing a Proper Jury: 1 Xcuses ; Exemptions ; 


Disquali cations 
Functions of Judge and Jur 1. Questions arising on 
the pleadings; 2. Motion to strike out sham plead 


ings; 3. Conduct of the trial; 4. Instructions; 5 


Special rdic and vecial findings; 6. Verdict 
subject to opinion 7. Directing a verdict or 
nonsuit, demurrer to evidence; 8. Judgment on the 
evidence notwithstanding the verdict; 9. Evidence 
on appeal 

XH. Judgments 1. By confessior ». By default; On 
the pleadings; 4. On verdicts; 5. Flexibility of judg 
ments—(a) Judgment for or against one or more 
of the parties, (t Judgment against co-plaintiffs 
or co-defendants; 6. Declaratory judgments 

XIII. Review in the Trial Court and in the Appellate Court 


1. Motions and errors ippeal on the pleadings; 


2. Motions and error or appeal not on the plead 
ings—(a) Reversal or affirmance: (1) Necessity of 
objection; (2) Necessity of exception; (3) Imma 
terial errors; (4) Non-prejudicial errors. (b) New 
trial: (1) New trial part of the case or as to 
ome of the parties Preventing new trial by 
remitting damages; ( Judgment notwithstanding 
the verdict (4) Additional evidence (c) Appel 
late Procedure: (1) Nature of appellate proceed- 
ings; (2) The right to appeal—Appeal from final 
judgments, Appeal from interlocutory orders and 
judgments: (3) Record « ippeal 


Statehood for Porto Rico 


Ponce, P. R., March 30 lo the Editor here 
are over a million Portorican-American citizens deeply 
interested in a proper ans the above question, 


nm plex political 


which apparently presents and con 
stitutional proposition 

We would not, however, hesitate in answering the 
question in the affirmative, in view of the fact that the 
main argument heretofore advanced against Statehood 
for the outlying territories of the United States 
been their non-contiguity t e mainland, which ob 
jection seems to have been already dismissed by the 
clear policy of the United States respecting the outly 
ing territories of Hawaii and Alaska 

Thus, by the Newlands Joint Resolution of July 7, 
1898, and by the Act of April 30, 1900, Congress an 


has 


nexed the non-contiguous Hawaiian Islands as an in 
tegral part of the United Sta 
the Hawaiian Republic 
extended 


te 
tCs, 


made the citizens of 
American citizens and formally 
Constitution to these Islands, 


the Federal 
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thereby giving them the status of an incorporated 


ritory (Hawaii v. Mankichi, 190 U. S. 197, 


1920). 


47 | 


By the treaty under which Alaska was a 
from Russia and subsequent congressional leg 
relating thereto, such territory became incory 
into, and was made an integral part of, the 
States (Rasmussen v. U. S., 197 U. S. 519, 49 |] 
862-867), notwithstanding its outlying conditio1 
its non-contiguity to the mainland of the | edS 

(nd, since “incorporation” is ut 
equivalent to a pledge of future stateho or 
plies that the territory thus situated has become a | 
of the United States proper, as much as the state 
and not merely a part of its domain, and that it 
titled to the full benefits of the Constitution whi 
citizenship, when once extended or granted by ( 
gress, becomes irre vocable, it follows that the ( lg 


sional incorporation of the non-contiguous 


of Hawaii and Alaska clearly evinces the pol 


American Government and of its Cong 
some time in the future, as additional s 
American Union, such of its outlying 
Congress may, in its wisdom, determine 
Porto now a 


Besides, Rico is 


territor 


territories 


though, as yet, unincorporated, territory of the Unit 


forward te 


M1 


and all territories look 
as has been observed by 


states, 


statehood 


learned professor of politics at Indiana Univ 


his excellent work entitled, “The American 


ultima 


Woodburn, t! 


ersity, 
Repub! 


and Its Government” (pp. 360, 361, 364), where 
authoritatively states that: 

Congress has always had in view tl I 
territories a States of the Union W a sk 
ould these outlying territories and posses e ad 
mitted to Statehood? There is nothing t way t i 
merely a matter of expediency and it is t unlikely that 
Alaska will soon be admitted It was the act 
that it had always been our policy and tion to admit 
the territories to statehood as soon as practicable and 
safe, that we “saved our face” in our profession of ad 
herence to “taxation by representation” and “g nent 
by consent 

[he other weaker argument etimes urg 

against the possibility of this Island ultimately becon 
ing a State of the Union, consists in the erroneous a 
sertion that “difference in customs, language, religiot 
modes of thought and ethnological reasons,” stands 1 


the way an 


a» 


suffice, to show that such contention 


of merit, to simply transcribe a portion of 
States Supreme Court’s opinion in Downes 
182 U.S. 287, 45 L. Ed. 1106), as follow 
Choice in some cases, the nati 
small bodies towards large ones in others, the 
successful in still others, may bring 
which would render annexation of distant 
sirable. If those possessions are inhal 
differing from us in religion, customs, la t 
taxation, and modes of thought, th 
government and justice, according to 
for a time be 
once arises whether large 
made for a time, that ultimately our own_theori 
carried out, and the blessings of a free go 


Wal 


ples, may impossible; and 


concessions gn 


the Constitution extended to them. We decline 
that there is anything in the Constitution to for 
action 


is unquestionable that Porto 
become a State of the An 


Hence, it 
constitutionally 


federacy, whenever in the future Congress sh 


so to determine. —Jose A. PoventTu! 
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